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PACA  SmnvLASIES  OF  DECISIONS  NOT  BE  PUBLISHED 
S-801,   Sept.  19,  1934,  Docket  1009;  (S.p.) 

GEAND  PSA_MUIT  COMPANY,^  DSLTA,_CpLO._j_  vs^  E.  I/lEyER__IEUIT_CO._AND 
J..JIYIviAN"_BHOICERi^GE_Cg.^  OMAHA , J-IEBEASKA. '  "  ■ 

Violatj^on  charged:     Failure  to  acco-ant. 

Principal  point  involved:     Inspection  and  accept- 
ance precluded  later  rejection. 

Order:    Reparation  awarded  complainant  against 
3.  "Meyer  Fruit  Co.  in  the  sura  of  $218.45,  with 
interest;     case  against  J.  Hyraan  Brokerage  Co. 
dismissed.     Facts  ordered  published. 

Outline  o.f_Fac_ts 

Follov/ing  an  exchange  of  telegrams,  J.  HymaJi  Brokerage  Co. 
received  from  complainant  a  carload  of  bulk  Jonathan  apples  with  in- 
structions to  sell  the  car  at  $1,80  per  hundred  po"ands  delivered,  and 
after  deducting  "brokerage  to  remit  the  balance  promptly  to  complainant. 
The  broker  contacted  the  E,  Meyer  Fruit  Co.  who  examined  the  carload 
of  apples,  purchased  it  at  the  agreed  delivered  price  of  $1.80  per 
h'undred  po'unds,  immediately  commenced  -unloading  it,  and  when  the  car 
was  partly  -unloaded  called  for  a  Federal  inspection  on  condition  and 
complained  to  the  J.  Hyi-aan  Brokerage  Co.  that  the  lower,  "onseen  half 
of  the  car  v/as  in  very  poor  condition  and  for  that  reason  the  ap-ples 
could  not  be  taken  as  p'urchased,  b-ut  wo'uld  be  handled  on  a  commission 
basis.     The  record  did  not  show  that  any  vfarraxity  whatever  concerning 
q-uality  or  condition  was  made  by  complainant  or  its  broker,  b-ut  the 
E.  Meyer  Fruit  Co.  p'urchased  the  apples  after  making  a  personal  exami- 
nation of  them  and  althoiigh  the  Federal  inspection  made  at  Omaha 
showed  that  the  b"a].k  of  the  damaged  apples  was  hidden  in  the  lower 
portion  of  the  car,  yet  enough  damage  was  fo-ond  on  or  near  the  s'urface 
of  the  load  to  have  s-af f iciently  warned  a  careful  and  prudent  buyer 
to  the  extent  that  he  wo-ald  have  made  a  thoro-ugh  inspection  before 
P'ur  chasing. 

The  E.  Meyer  Fruit  Co.  told  the  broker  that  they  would  handle 
the^car  on  a  comjnisslon  basis  and  the  broker  transmitted  this  infor- 
mation to  the  complainant.     However,  complainant  refused  this  offer 
and  at  no  time  gave  its  consent  for  any  of  respondents  to  handle  the 
apples  on  a_ commission  basis.    After  notice  of  respondents'  objection 
to  the  q-uality  of  the  apples,  complainant  made  an  effort  to  find  other 
b-ayers  b-at  v/as  prevented  from  so  doing  by  a  ref-usal  on  the  part  of 
E.  Meyer  Frait  Co.  to  allow  prospective  Vayers  to  enter  the  car  for 
inspection  p'urposes.     The  E.  Meyer  Frciit  Co.  sold  the  car  on  a  com- 
mission basis  and  remitted  a  check  in  the  s-am  of  $31.87  to  the  broker 
in  full  settlement  for  the  car  of  apples.     The  broker  there-upon  ad- 
vised complainant  and  applied  that  s^airi  as  part  paj^ent  on  a  brokerage 
claim  of  $40  which  it  held  against  complain8n.t .     Complainant  charged 
both  respondents  with  faiTure  to  acco-cint. 

The  apples  contained  in  the  car  weighed  29,400  po'unds  -apon 
arrival  at  Omaha  which  at  the  agreed  delivered  price  of  $1.80  per 
h-i.andred  pconds  were  worth  $529.20,  less  the  freight  charges  of" 
$274.88  and  a  charge  of  $4.00  for  inspection,  or  $250.32,  and  after 
ded-ucting  the  $31.87  paid  by  respondent  to  the  broker  as  directed  by 
complainant,  there  remained  a  balance  of  $218.45. 
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H.-aling_s  included_in  Decision. 

1.  The  record  supported  the  allegation  of  the  complaint  and 
showed  that  E.  Meyer  rriiit  Co.  violated  the  Act.    Reparation  v/as 
awarded  complainant  against  the  E.  Meyer  Eruit  Co.  in  the  s"!jjn  of 
$218.45,  with  interest. 

2.  J.  Kyman  Brokerage  Co.,  fully  accounted  for  all  money  re- 
ceived from  respondent,  E.  Meyer  Fruit  Co. ,  and  was  therefore  not 
lia'ble  as  charged  by  complainant  for  a  fail'ore  to  acco'ixnt  "under  the 
Act.     The  case  against  J.  KjTuyii  Brokerage  was  therefore  dismissed. 

S-862,  Nov.  13,  1934,  Docket  1479:  (S.F.) 

pEBERT  W._CLAIIK_^  pTC.^  PENSACOLA,_FLA^  vs^  S._T_^  BmZQ  &  CO^,_INC^ 

CFi:SSON,_PA. 

Zie.l^i'ti.f^Ii  c.harged:  Rejection. 

Principal  poi,nt_  i.nvolv_ed:  More  weight  given  to 

shipping  point  inspection  than  at  destination 

on  f.o."b.  sale. 
Orderj     Reparation  awarded  complainant  :.n  the  s'om 

of  C5205.91,  with  interest,  and  facts  ordered 

imhlished. 

A-ppeal :     Judgment  of  non  loros  enterecl  March  10, 
'1938. 

Oujtline  pf_Fact_s 

Compla-inant  and  respondent  entered  into  a  written  contract, 
through  a  broker  for  the  sale  and  purchase  of  a  carload  of  U.S.  No.  1 
Wakefield  ca.bbage,  good  solid  heads,  medi-om,  containing  284  crates  at 
an  invoice  price  of  $229.72.     The  cabbage  was  originally  shipped  from 
Independence,  Louisiana  and  on  the  date  of  sale  diverted  from  Hammond, 
La.  to  respondent  at  Cresson,  Pa.  on  axi  f.o.b.  Karanond,  La.,  basis. 
Federal  inspection  made  at  shipping  point  the  day  before  the  car  was 
diverted  from  Hammond  (or  the  day  before  the  sale)  showed  tha,t  the 
cabbage  was  U.S.  No.  1  and  otherwise  conformed  to  the  specifications 
of  the  contract  of  sale.     The  respondent  rejected  the  car  upon  arrival 
and  complainant  resold  the  cabbage  for  a  net  s"urn  of  $25.81.  Respondent 
relied  upon  Federal  inspection  certificate  dated  May  13,  1934  at 
Philadelphia  at  1:00  Pa'.;-.,  v/hich  was  nine  days  after  the  cabbage  was 
inspected  and  shipped  from  Independence  aiid  five  days  after  it  arrived 
at  Cresson,  which  inspection  showed  that  the  cabbage  "now  fails  to  grade 
U.S.  1  only  on  acco\mt  of  decay". 

Ruling  _in eluded  i.n._Decision 

Since  this  was  an  f.o.b.   sale  Hammond,  La.,  greater  weight  should  be 
given  to  the  original  inspection  certificate.     Com.plainant  established  by  a 
fair  preponderaaice  of  the  evidence  that  the  cabba.ge  conformed  to  the 
terms  of  sale  and  respondent's  rejection  was  without  reasonable  cause. 

ApE^fil 

Respondent  filed  an  appeal  in  the  U.S.  District  Court  in  December, 
1934.     Case  y/as  closed  'onder  rule  #17  and  judgment  of  non  pros  was 
entered  without  prejudice  March  10,  1938. 
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S-1524,  March  30,  1937,  Docket  2478:     (S.  P.) 

GROWSES  EXCHANGE_i_  iNC.^  NOEI^LK ,_VA._v^  BALDWIN  &  CO^ ,_GHICAGO^  ILL, 

Violation  charged:    Unjustified  rejection  of  four  cars  of 
potatoes,  and  failure  to  fully  pay  for  the  fifth  car 
of  the  contract. 

Pri.nci;£a.l  point s_involved:     Failure  to  divert  on  date 

specified  and  failure  of  goods  to  meet  grade  justified 
rejection;  respondent  lialsle  for  balance  of  purchase 
price  of  accepted  car. 

Order:    Complainant  awarded  $119.70  with  interest. 

Out.lj,ne  of_fact_s_ 

On  June  22,  IS.36  ,  through  a  broker,  complainant  sold  to  respondent 
five  carloads  of  U.  3.  No.  1  Cobbler  potatoes  at  the  agreed  price  of 
$3.70  per  sack  delivered  Chicago,  111.     On  the  same  date  the  broker 
issued  a  confirmation  of  sale  specifying  that  the  five  carloads  con- 
sisted of  300  sacks  each  and  that  the  cars  were  then  rolling  "from 
Greenwich  Yards  6-22-36."     Immediately  following  respondent's  purchase 
directions  v/ere  given  to  the  broker  to  divci'c  three  cars  to  Cincinnati, 
Ohio,  and  two  cars  to  Detroit,  Mich.     Complainant  diverted  the  five  cars 
from  Greenwich  Yards,  Philadelphia,  at  8:10  p.m.  June  23.     Four  of  them 
went  to  Cincinnati,  Ohio,  but  arrival  thereof  was  24  hours  later  than 
respondent  had  expected,  based  on  the  regular  railroad  schedule  and 
the  assumption  that  diversion  would  be  made  from  Greenwich  Yards,  Phil- 
adelphia, June  22.     The  purchasers  of  the  four  cars  refused  to  accept 
them  on  account  of  the  delayed  arrival  and  respondent  in  turn  rejected 
them.     The  fifth  car  moved  to  Detroit  over  another  route  and  arrived 
at  that  destination  at  2:15  p.m.  June  25.     Eospondent  accepted  and 
sold  the  potatoes  in  this  car  and  remitted  to  corflplainant  $831.80. 
Complainant  sought  an  award  for  the  loss  sustained  on  the  four  rejected 
cars  and  for  the  balance  of  the  purchase  price  of  the  car  which  was 
accepted. 

Eespondent  maintained  that  complainant  failed  to  make  diversion 
upon  the  date  specified  and  on  account  thereof  respondent  lost  the  sale 
of  the  four  cars  which  went  to  Cincinnati,  and  that  the  fifth  car  ar- 
rived at  Detroit  36  hours  late  and  after  talking  with  the  representa- 
tive of  the  broker  "and  telling  him  that  we  would  take  the  car  at 
$3.25  delivered  at  Cincinnati  we  went  ahead  and  sold  this  car  in  Detroit 
and  thereafter  remitted  $831.18." 

Eespondent  showed  by  reference  to  Federal-State  of  North  Caro- 
lina inspection  of  one  of  the  four-car  lot  made  at  Moyock,  N.  C.  June  18 
that  the  load  then  failed  to  grade  U.  S.  No.   1,     Federal-State  of  North 
Carolina  inspection  of  the  potatoes  in  another  of  the  four-car  lot  made 
at  Grantsboro,  N.  C. ,  June  18  showed  that  that  lot  also  failed  to 
grade  U.S.  No.  1. 
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Rulings  j:ncliJ:ded_in  decision 

1.  Respondent's  rejection  of  the  four  carloads  forwarded  to  Cincin- 
nati was  not  without  reasonahle  cause.     Complainant  contended  that  the  five 
carloads  were  sold  as  "rollers"  and  that  no  definite  time  of  diversion  was 
specified  and  "ahsolutely  none  guaranteed."     The  sale  contract,  however,  pro- 
vided for  Chicago  delivery.     Complainant  undertook  to  deliver  to  respondent 
at  Chicago  five  carloads  of  grade  U.  S.  No.  1  Cohhler  potatoes.    The  "broker's 
use  of  the  language  "from  Greenwich  Yards  June  22,  1936"  indicates  an  inten- 
tion that  diversion  would  "be  made  June  22,  the  date  of  purchase.     There  is 
nothing  to  indicate  that  a  change  of  diversion  from  Chicago  to  Detroit  and 
Cincinnati  had  any  effect  on  complainant's  undertalcing  to  accomplish  the 
diversion  on  June  22.     It  was  also  complainant's  ohligation  under  the  con- 
tract of  sale  to  deliver  to  respondent  at  Chicago  five  carloads  of  grade 

U.   S.  No,  1  potatoes  represented  as  then  oeing  present  in  the  cars  descrihed. 
The  change  of  destination  from  Chicago  to  Detroit  and  Cincinnati  did  not 
affect  complainant's  representation  tha.t  the  five  carloads  were  then  grade 
U.  S.  No.  1  stock. 

2.  The  ca,r  which  was  forwarded  to  Detroit  was  accepted  and  sold  hy 
respondent.     This  carload  graded  U.  S.  No.  1  n,t  shipping  point,     'While  its 
arrival  at  Detroit  was  delayed,  it  did  not  clearly  appear  that  there  was  an.y 
consent  on  complainant's  part  to  reduce  the  price  from  $3.70  to  $3.25  per 
sack.     There  remained  due  a.nd  owing  on  this  car  $119.70  and  complainant  was 
awarded  that  amount,  plus  interest. 

S-1537,  April  14,  1937,  Docket  1778:     (S.  P.) 

Tp;YL-ZUCpRMAN_cS:_.CO._,  KANSAS_C  KY  ,_M0 . _  v^  FOY  BROIffiSAGE  CO^  ,_BALTIMORS_.  i/UL 

Violation  charged:    Unjustified  rejection  of  a  carload  of  potatoes. 

Prj^ncipal  ]2oJ:rits_involved:     Rejection  must  he  cased  on  "breach  of 
express  or  implied  warranty;  alleged  custom  or  usage  of  trade 
must  he  known  to  complainant  or  so  notorious,  universal  and 
well-estahlished  that  complainant's  knowledge  thereof  can  he 
conclusively  presumed;  lack  of  proof  of  resale  commission  charge; 
expense  incident  to  qualifying  a  witness  or  settling  a  dispute 
not  allowahle  as  damages. 

Order:     Complainant  awarded  $162  with  interest;  puhlication  of  facts. 

Appeal :     Court  decided  in  favor  of  respondent. 

Outlj.ne  of_facts 

On  or  ahout  Feh.  28,  1934,  through  a  hrokpr,  complaina,nt  sold  to 
respondent  one  carloa-d  of  potatoes,  approximately  85/o  U.   S.  No.   1  quality, 
at  the  agreed  price  at  $2.20  per  cwt.   delivered  Baltimore,  Md.  ,  a  total 
of  $792.     The  potatoes  were  shipped  from  Saton,  Colo.,  and  tendered  to 
respondent  at  Baltimore,  hut  were  rejected  hy  respondent  hecause  of  the 
appearance  of  the  hags  and  then  resold  hy  complainant  for  a  net  amount  of 
$162  less  than  the  original  contract  price.     Complainant  asked  for  an  award 
for  that  amount  plus  $63  representing  the  resale  commission  and  $1  covering 
the  cost  of  inspection  certificate. 
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Respondent  claimed  the  rejection  was  justified  "because  the  pota- 
toes were  shipped  in  old  hags  which  had  "been  turned  inside  out  and  that 
they  showed  wet  spots  and  many  potatoes  were  sprouted,  and  contended  that 
the  claim  of  complainant  was  "barred  "because  the  action,  if  any,  accrued 
on  leh,  28,  1934  and  the  complaint  was  not  filed  until  Jan.  22,  1935. 
It  appeared,  however,  that  informal  complaint  was  filed  and  action  in- 
stituted "by  complainant  Sept.  18,  1934,  which  was  within  the  period 
allowed  under  the  act  for  the  filing  of  a  claim  for  reparation. 

Federal-State  inspection  certificate  dated  I'e"b.  28,  1934  cover- 
ing the  potatoes  at  shipping  point  certified  them  as  "U.  S.  Commercial, 
Size  A,  88/0  U.  S,  Ho.  1  quality."     Federal  inspection  certificate  dated 
March  7,  1934,  Baltimore,  Md.  ,  certified  the  potatoes  as  85%  U.  S,  No.l 
quality,  failing  to  grade  U.  S.  Ho.  1  on  account  of  defects  in  excess 
of  tolerance,  there  "being  an  average  of  11%  grade  defects  consisting 
generally  of  sun  "ourn,  cuts,  second  growth  and  "bruises.     In  some  sacks 
scattered  in  load  there  were  1  to  6  ret  and  fla'b'by  tu"bers ,  or  tu"bers 
affected  with  slimy  soft  rot,  following  freezing  injury,  average  not 
over  1%,  and  also  an  average  of  3/o  showing  sprouts. 

Hulings  included  in  decision 

1.  The  pota.toes  conformed  to  the  specifications  of  the  contract. 
The  destination  inspection  certificate  showed  they  graded  85/o  U.S.  No.l> 
and  that  the  decay  was  within  the  tolerance  allowed  for  the  specified 
kind  and  grade. 

2,  Cognizance  mast  "be  taicen  of  the  fact  that  the  contract  was 
silent  with  respect  to  the  nature  of  the  "bags  in  which  the  potatoes  were 
to  "be  packed.     Respondent's  defense  was  "based  upon  an  implied  covenant 
arising  out  of  an  alleged  trade  custom.     The  respondent,  although  dis- 
appointed in  the  general  appearance  of  the  sacks,  could  not  rely  upon 
the  appearance  of  the  containers  in  justification  of  refusal  to  accept 
the  shipment ,  without  first  showing  an  express  or  implied  covenant 
which  had  "been  "breached  ty  complainant.     Respondent,  in. order  to  rely 
upon  an  alleged  custom  or  usage  of  the  trade,  must  show  that  the  con- 
tract was  entered  into  "between  the  parties  with  the  custom  in  view,  and 
that  the  particular  usage  or  custom  of  the  trade  was  known  "by  the  com- 
plainant or  it  would  not  "be  "binding  unless  the  custom  was  so  notorious, 
universal,  and  well  established  that  the  complainant's  knowledge  of 

the  custom  would  "be  conclusively  presumed.     Trade  usages  should  he  in- 
voked cautiously,  lest  they  make  the  contract  speak  contrary  to  the 
general  intention  of  the  parties.     Complainant  su"bmitted  copies  of 
Federal-State  inspection  certificates  covering  transactions  with  other 
parties,  all  of  which  indicated  that  the  potatoes  covered  "by  said 
inspection  certificates  were  shipped  in  recleaned  sacks.     While  this 
is  not  conclusive,  it  was  some  evidence  that  there  was  no  well-defined 
custom  of  the  trade  as  contended  "by  the  respondent  and  adequately 
refuted  any  inference  of  such  custom  raised  "by  the  deposition  of  re- 
spondent'  s  witness. 


« 
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3.     Respondent's  rejection  wa.s  without  reasonalsle  cause.  However, 
complainant  failed  to  submit  evidence  in  support  of  the  alleged  resale  com- 
mission charge  of  $63.     Complainajit  further  alleged  it  was  dajnaged  in  the 
amount  of  $1  covering  the  cost  of  an  inspection  certificate  issued  at  Balti- 
more.    This  expense  was  incurred  in  qualifying  a  witness  to  testify  as  to 
the  condition  of  the  commodity  and  in  attempting  to  settle  the  dispute  "be- 
tween the  parties  and  could  not  properly  he  allowed  as  damage.  Therefore, 
complainant's  claim  for'  damages  was  reduced  $64,  and  it  was  awarded  $162 
with  interest. 

A}^)£eal 

On  appeal  filed  by  respondent,  the  U.   S.  District  Court  ruled  that 
the  terms  of  the  contract  had  not  been  complied  with  and  decided  the  case 
in  favor  of  respondent.     The  court  overruled  complainan.t '  s  motion  for  a 
new  trial. 


S-1559,  June  25,  1937,  Docket  2362:     (3.  P.) 

K._14NE  JOMSOI  CO^,_YAKIMA,_fASH..,_v^  MOBaiDGE__JRU IT_G 0 . MOBRIDGS^  S._DAK^ 

Violatjlon  charged:     Failure  to  account  and  pay  the  full  price 
for  a  carload  of  apples. 

Prnici^gal  points  involved:     Internal  breaJcdov;n  closely  following 
arrival  at  destination  was  evidence  of  lack  of  suitable  ship- 
ping condition;,  notice  within  a  reasonable  time  as  to  condition 
of  a,pples.    '  . 

Order:  Dismissed. 

Out.li,ne  of_fact.s_ 

On  or  about  leb.  22,  1936,  respondent  purchased  from  complainant  one 
carload  of  T/ashington  "C"  grade  apples  at  the  agreed  price  of  50<p  per  box 
f.o.b.  Zillah,  Wash.     The  apples  were  shipped  from  Zillah  on  Feb.  22,  on 
which  day  the  car  was  loaded  from  cold  storage,  and  it  moved  to  destination 
under  carrier's  protective  service,  arriving  at  Mobridge,  S.  Date.,  on  Feb. 
29.     It  was  unloaded  by  respondent  the  following  day  and  the  apples  were 
placed  in  suitable  storage  rooms  in  which  the  temperature  was  thereafter 
maintained  at  about  35°  to  40°  F.     It  was  discovered  shortly  after  the  apples 
were  unloaded  that  the  centers  of  a  large  number  of  them  were  soft  arid  dis- 
colored.    On  March  10  approximately  200  boxes  of  the  apples  were  found  to 
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"be  ""badly  rotted  and  most  of  them  entirely  unfit  for  sale  and  use  as 
food"  and  in  their  damaged  condition  were  unmerchantable.     The  mer- 
chantahle  apples  salvaged  from  the  load  were  repacked  and  a  portion 
thereof  was  transported  as  far  as  Minneapolis,  Minn. ,  in  an  effort  to 
accomplish  prompt  resale.     The  prices  received  at  that  point  ranged 
"between  3.5/  and         per  "box.     Respondent  therefore  denied  it  was  in- 
debted to  complainant. 

Complainant  contended  that  respondent  waited  foxir  wee'ks  "before 
notifying  complainant  of  the  condition  of  the  apples  and  that  since  the 
purchase  was  made  f.o."b.  shipping  point  damages  due  to  excessive  de- 
terioration in  transit  should  he  secured  from  the  carrier  rather  than 
from  complainant,  and  asked  for  an  award  for  $353.50. 

Rulings  included_in  decision 

1.  The  evidence  shovfed  complainant  "breached  its  warranty  that 
the  apples  at  the  time  of  the  f.o.l:.  purchase  thereof  were  in  suitable 
shipping  condition.     The  internal  "breakdown  that  followed  so  closely 
the  arrival  of  the  load  at  destination  compelled  the  conclusion  that 
the  apples  rere  not  in  suita"ble  shipping  condition  at  the  time  of  pur- 
chase to  withstand  excessive  deterioration  during  transit.  Complainant 
suggested  that  the  injurjr  might  have  occurred  in  transit  due  to  the 
maintaining  of  higher  temperatures  than  usual  in  the  transportation  of 
cold  storage  apples  "but  there  vjas  no  evidence  as  to  what  temperatures 
were  maintained  in  the  car  during  transit.     So  far  as  the  record  dis- 
closed there  was  nothing  to  show  "but  what  the  shipment  moved  from  load- 
ing point  to  destination  "under  normal  transportation  service  and 
conditions." 

2.  Notice  to  complainant's  traveling  representative  on  or  about 
March  25  as  to  the  condition  of  the  apples  was  notice  made  within  a 
reasonable  time. 

3.  The  Uniform.  Sales  Act  which  has  been  adopted  in  the  States 
of  Washington  and  South  Dakota  provides  (section  69)  that  where  there 
is  a  breach  of  warranty  by  the  seller,  the  buyer  may  keep  the  goods  and 
set  up  against  the  seller  the  breach  of  warranty  by  way  of  recoupment 
in  diminution  and  extinction  of  the  price.     It  was  concluded  that  the 
regulation  above  quoted  became  a  condition  of  the  ■  contract .  Respondent 
paid  the  transportation  charges  on  the  shipment  at  destination  in  the 
amount  of  $353.50,  and  the  reasonable  market  value  of  the  apples  which 
respondent  was  able  by  resorting  to  salvage  and  sell  to  various  pur- 
chasers was  not  in  excess  of  the  amount  paid  by  respondent  as  transpor- 
tation charges.     The  complaint  was  therefore  dismissed. 
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S-1558,  June  25,  1937,  Docket  2157:  (Hearing) 

J ipiRMM_&_RIIB  11^.00.^  CHICAGO ,_ ILL,.  v._I,_  FlffiEJDMN.^  H-C.^  MOESSTO  ,__CALIP_^ 

Vio.lat  i,on  ^har^cd :    S'ailure  to  deliver  15  cars  of  grapes  in 

accordance  with  contract  specifications. 
Pri,nci£al  Poj,nt_s_involve_d :    Only  nominal  damages  can  "be  awarded 

when  damages  not  proved;  complainant  liatle  for  entire  deficits 

when  joint  acco^^.nt  contract  silent  as  to  deficits;  no  a-ward 

to  respondent  since  he  did  not  request  one. 
^rdcr:     Complainant  awarded  $1. 

Out_lj.ne  of_ract_s_ 

On  or  ahou-t  Sept.  4,  1935,  respondent  entered  into  a  contract  with 
complainant,  who  guaranteed  ."^.n  adv.ance  of  $300  per  car,  for  the  shipment  on 
joint  account  of  12  carloads  of  Zinfa.ndel  grapes  and  8  carloads  of  Alicante 
grapes,  net  weight  per  lug  25  Ids. ,  shipments  to  hegin  on  or  ahout  Sept.  10, 
six  carloads  of  Ziniandels  raid,  four  carloads  of  Alicantes  to  ho  in  lidded 
lugs  and  the  remainder  to  "bo  in  unlidded  lugs,  the  net  proceeds  over  and 
ahove  the  guaranteed  advance  to  "be  shared  equally  between  the  parties.  ?ive 
carloads  vvere  shipped  from  loading  point  in  California  to  Chicago,  111.  ,  "be- 
tween Sept.   10  and  Sept.  14,  on  which  latter  date  shipments  were  temporarily 
discontinued  at  the  request  of  I'inerman  &  Ruoin  Co.  ,  Inc.     Respondent  failed, 
neglected  and  refused  to  deliver  any  or  all  of  the  remaining  15  cars  on  or 
after  Sept.  24,  the  date  on  which  resumption  of  shipments  was  requested,  and 
advised  the  agent  of  ?inerman  &  Eahin  "between  Sept.  19  and  Sept.  24  that  ow- 
ing to  crop  shortage  and  weather  conditions  no  more  than  five  cars  of  Zin- 
fandels  were  availa"ble  to  fulfil    the  contract.     Complainant  claimed  that  "oy 
reason  of  such  failure  to  make  shipments,  it  suffered  a  loss  and  was  damaged 
in  the  sum  of  $1449.95,  "being  one-half  of  the  proceeds  which  would  have  'been 
realized  from  the  sale  of  15  cars  if  they  had  heen' shipped  in  accordance 
with  the  contract,  after  deducting  $162,25  due  respondent  from  the  sale  of 
the  five  carloads  delivered.     The  sum  retained  "by  complainant  was  calculated 
as  follows: 

1/2  of  profit  on  4  cars     .   .   .  $162,79 
Less  1/2  deficit  of  $1.08 

on  fifth  car   .__54 

Dae  respondent    $162.25 

The  testimony  of  several  witnesses,  including  that  of  an  investigator 
for  the  Department ,  was  made  a  part  of  the  record. 

Rulings  included  i.n_decisj,on 

1,  Respondent  hreached  the  contract  on  Sept.  24,  1935  "by  failure  to 
comply  with  the  terms  thereof. 

2.  Complainant  failed  to  esta"blish  the  amount  of  damages  claimed 
with  the  degree  of  certainty  required  "by  law.     Complainant  attempted  to 
prove  damages  "by  showing  the  prices  in  Chicago  as  of  the  dates  when  the  15 
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cars  would  have  arrived.     The  bases  of  these  alleged  prices  were  the 
market  news  reports  .issued  in  Chicago  "but  complainant  failed  to  intro- 
duce these  into  the' evidence.     Complainant  failed  to  show  that  it  had 
a  single  purchaser  for  any  of  the  15  cars;  that  the  prices  quoted  were 
for  the  same  quality  of  grapes;  or  that  all  the  cars  would  have  actually 
heen  sold  on  the  Chicago  market.     Complainant  was  therefore  awarded 
nominal  damages  of  $1. 

3.     The  record  showed  the  contract  was  silent  as  to  the  deficits, 
providing  "guarantee  advance,  split  profits  over  and  above."    Under  the 
terms  of  the  contract,  the  entire,  deficit  was  chargeable  to  complainant, 
and  respondent  was  entitled  to  the  sum  of  $162.79.     However,  the  record 
showed  that  the  respondent  had  riot . requested  reparation  in  any  sum,  so 
no  order  was  issued. 

S-1569,  June  26,  1937,  Docket  2289,:    .(S.  P.)  . 

THE  S._LMDOW  FBIJIT  ft  PRODUCE  C0_^ ,_ INC,^  ,_MEW_HAVEN_^  COM^  v. 
JOHN_U  SULLjyMj.  M03EST0,_CAU^^ 

Vi^latj,on  charged:    Failure  to  deliver. 

Pri,nc_ipal  point, s__involved:     G-rapes  moved  under  customary 
ref rigera.t ion;  complainant  failed  to  prove  shortage 
in  weight . 
■    Order:    Complaint  dism.issed. 

Oat.llne  of  Facts 

On  or  about  Oct.  7,  1935,  through  a  broker,  complainant  purchased 
from  respondent  four  carloads  of  U.  S.  No.  1  Carignane  juice  grapes,  in 
lidded  and  labeled  lugs,  of  approximately  25  pounds  net  weight  each,  at 
$27.50  per  ton  f.o.b.  shipping  point.     The  cars  were  shipped  from 
Modesto,  Calif.,  the  dates  of  shipment  and  arrival  dates  being  as  shown 

below:        Shipped  October  10,  1935    Arrived  at  New  Haven  Oct.  21; 

II  II         ]_]_        n  II         11     (I         II         ti  21' 

II  II  II  ii        "     II        II        M      22 , 

"  "        13        "  ■  "        "Providence    "    '  24.' 

Complainant  claimed  some  of  the  boxes  wore  incorrectly  and  illegally 
marked  as  to  weight  and  that  respondent  failed  to  give  the  railroad 
instructions  for  full  ice  protection  and  as  a  result  the  grapes  were  in 
a  weakened  condition  and  showed  decay  which  resulted  in  heavy  loss  to 
complainant,  to-wit :     $44.30,  $134.14,  $99.81  and  $84.33,  respectively, 
or  a  total  of  $362.58. 

Respondent  claimed  the  contract  of  sale  did  not  instruct  the 
character  of  icing  service  and  respondent  therefore  employed  the  cus- 
tomary method  of  refrigeration  for  juice  grapes  moving  in  October. 
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The  four  oars  were  inspected  at  point  of  shipment,  Modesto,  Calif., 
"between  the  days  of  October  10  and  Octobfir  13,  1935,  which  inspections  dis- 
closed that  the  grapes  were  of  the  Carignane  variety  and  met  the  require- 
ments of  U.  S.  #1  juice  grade  and  v;ere  "being  shipped  in  refrigerator  cars 
with  the  hatch  covers  closed,  plugs  in,  and  hunkers  full  of  ice,  and  that  the 
mold  and  decay  in  the  grapes  was  less  than  l/c  and  within  grade  tolerance. 
One  car  was  inspected  "by  the  Binney  Inspection  Service,  Inc.,  Oct.  26,  16 
days  after  it  was  shipped,  and  five  days  after  its  arrival  at  point  of  des- 
tination, which  inspection  certificate  showed  that  the  ice  hunkers  on  the 
date  of  inspection  were  one-half  to  three- fourths  full  of  ice  and  that  the 
temperature  on  the  top  was  45°  and  on  the  "bottom  42°,  and  the  temperature 
outdoors  64°.     The  inspection  certificate  on  this  car  showed  also  that  the 
actual  weights  of  the  lugs  ranged  from  21  to  30  pounds  and  averaged  26^ 
pounds  gross  weight,  and  that  the  decay  and  mold  ranged  mostly  5  to  7fo,  and 
therefore  failed  to  grade  ^J.  S,  #1  on  the  dfite  of  inspection. 

Rulings  i:ncluded_in  decision 

1.  Respondent  in  ship-oing  the  four  carloads  of  grapes  employed  the 
customary  method  of  ref rigerro ion  for  juice  grapes  moving  in  Octoher,  under 
what  is  known  as  Rale  254,  under  which  service  practically  all  shipments  of 
juice  grapes  v^erc  heing  made  at  this  time  of  year  from  that  territory. 

2.  Complainant  failed  to  pi-ove  "by  competent  and  sufficient  evidence 
the  shortage  in  weights  as  alleged  in  the  complaint  or  that  respondent  was 
negligent.    The  grapes  were  weighed  at  an  official  weighing  station  at  the 
point  of  shipment  and  invoiced  to  complainant  on  their  actual  weight.  The 
complaint  was  therefore  dismissed. 

S-1570,  June  25,  1937,  Docket  2282:     (S.  P.) 

BURNS  MD  BAY  ,_OLATHE  ,_C0L0 .  „v^  F  IMimiM. &_RUB  IN_C0 . _^  INC .  ^  CHICAGO  ILL^ 

Violatj^on  char_ged'    Unjustified  rejection  of  two  carloads 
of  onions, 

PrJ.ncipal  £oint  _involved:    Federal  inspection  certificates 
outweigh  those  of  private  inspection  service  as  evidence. 

Order:     Complainanls  awarded  $201.23  with  interest;  puhlication 
of  facts. 

Appeal ;    After  trial  on  appeal  the  U,  S.  District  Court  set 
aside  the  Secretary's  award. 

Out. line  of  facts 

On  or  ahout  Jan.  3,  1936,  through  a  hroker ,  complainants,  hy  con- 
tract in  writing,  sold  to  respondent  one  carload  of  U.  S.  No.  1  Colorado 
Spanish  onions,  2  to  3  inches  in  diameter,  at  the  agreed  price  of  $1.15 
per  50- Ih.  hag  and  one  carload  of  U.  S.  No.  1  Idaho  Spanish  onions,  3 
inches  or  larger,  at  the  agreed  price  of  $1.30  per  50- Ih.  hag  delivered 
Chicago,  111.,  or  for  a  total  contract  price  of  $907.50.     The  onions  were 
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shipped  from  loading  points  in  the  States  of  Idaho  and  Colorado  to  re- 
spondent at  Chicago,  one  car  containing  500  50- lb.  "bags  of  2  to  3  inch 
Colorado  Spanish  onions  and  the  other  600  50- Ih.  hags  of  Idaho  Spanish 
onions  3  inches  and  larger,  hoth  cars  being  U.  S.  Wo.  1  and  being  of 
the  size  called  for  in  the  contract  of  sale.    Upon  arrival  at  Chicago, 
respondent  refused  to  accept  the  shipments  on  the  ground  that  the 
onions  were  damaged  by  frost.     Complainants  made  resale  for  a  net  sum 
of  $249.01  for  the  first  car  and  JJ5457.26  for  the  second,  or  a  total 
of  $706.27.     Complainants  asked  for  an  award  for  the  difference  between 
the  total  contract  price  of  $907.50  and  the  resale  price  of  $706.27, 
or  $201.23. 

Respondent  had  one  car  inspected  Jan.  9,  1935  by  the  Standard 
Inspection  Service,  Inc. ,  and  the  other  car  inspected  Jan.  11  by  the 
same  Inspection  Service,  whose  inspection  certificates  stated  that 
the  floor  layer  bags  in  doorways  showed  the  bottom  layer  of  onions 
frozen. 

At  points  of  shipment  the  onions  were  inspected  by  a  J'ederal- 
State  inspector  and  they  were  also  given  Federal  inspection  upon  ar- 
rival at  Chicago,  a,nd  these  inspections  failed  to  disclose  any  damage 
by  frost.     Complainants  introduced  in  evidence  the  deposition  of  the 
company  through  which  the  carloads  of  onions  were  resold  by  com- 
plainants to  the  effect  that  the  onions  contained  in  these  cars  were 
free  from  frost  damage  when  received  and  that  they  sold  at  average 
and  better  than  average  market  quotation  for  U,  S.  No.  1  grade  onions 
of  their  size  and  classification. 


E-u lings  .includ^d_in  decision 

1.     The  two  carloads  of  onions,  when  tendered  to  respondent 
by  complainants,  were  free  from  frost  damage  and  were  of  the  size  and 
grade  specified  in  the  contract  of  purchase.     The  preponderance  of 
the  evidence  failed  to  support  the  allegations  contained  in  the 
respondent's  answer  that  the  said  cars  were  frost  damaged  at  the 
time  they  were  tendered  by  complainants  to  respondent  at  Chicago. 


able 


2.  ■ 

cause 


Respondent's  rejection  of  the 
and  complainants  were  awarded 


onions  was  without  reason- 
$201.23,  plus  interest. ' 
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Appeal 

Respondent  filed  -oji  appeal  with  the  U.  S.  District  Cqurt  from  the 
decision  of  the  Secretary,'.     At  tho  trial  respondent  introduced  the  testi- 
mony of  three  inspectors .that  the  onions  in  the  hottom  layer  of  the  load 
showed  freezing  injury..    Since  the  only  opposing  evidence  was  the  Federal 
inspection  certificate  which  did  not  mention  freezing  injury,,  the  Court 
set  aside  the  Secretary's  award.  '. 


S-1588,  Jrnie  30,  1937,  Docket  2321:     (^:.  P.) 

L._GILLAEDE  CO^  ,_CHICAG0_,  ILL._v^  I.._PUSATEIII  &  SON ,_BIJFFAL0^  I._Y^ 

Violation  char_ged:    Unjustified  rejection  of  a  car 
of  chicory. 

Prj.ncipal  Eo.ints_ involve d ^    There  was  no  meeting  of  minds 
essential  to  a  contract;  since  respondent  did  not  accept 
the  car  no  reparation  order  could  he  issued. 

Order:     Complaint  dismissed. 

Outlj-ne  of  facts 

Complainant  claimed  that  on  March  13,  1936,  complainant  sold  to 
respondent  one  carload  of  chicory  at  $1.40  f.o.b.  Chicago;  that  the  car 
was  inspected  and  accepted  on  tro.clc  at  Chicago  on  "behalf  of  respondent 
"by  the  "broker  who  negotiated  the  sale;  that  the  car  was  diverted  from 
Chicago  to  Buffalo,  N.  Y. ,  hut  upon  arrival  respondent  failed  to  accept 
it  and  that  complainant  was  damaged  in  the  full  invoice  price  of  the 
car,  $116.29. 

Respondent  denied  purchasing  or  authorizing  anyone  to  purchase  this 
shipment  from  complainant;  alleged  that  respondent's  dealings  were  with  the 
"broker,  not  with  the  complainant;  that  the  car  ¥/as  purchased  with  the  dis- 
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tinct  understanding  it  would  grade  U.  S.  No.  1  and  that  a  Federal  in- 
spection at  Buffalo  showed  it  failed  to  make  that  grade.     The  "broker 
insisted  that  he  had  a  valid  order  from  the  respondent  calling  for  the 
purchase  of  this  car  on  the  "basis  of  his  inspection  and  acceptance  on 
track  in  Chicago.     The  "broicer  stated  that  he  told  respondent  that  the 
car  had  graded  U.  S.  1  at  shipx-)ing  point  hut  the  present  contract  was 
not  made  on  the  "basis  of  an;^''  particular  grade.     On  the  other  hand, 
the  respondent  insisted  that  it  did  not  authorize  the  "broker  to  pur- 
chase this  car  on  an  inspection  and  acceptance,  track  Chicago,  "basis. 

Rulings  i:ncluded_in  deci^ion_ 

1.  The  negotiations  did  not  result  in  a  valid  and  hinding  con- 
tract for  the  purchase  of  the  car.     The  record,  in  the  case  showed  that 
negotiations  were  carried  on  for  the  purchase  of  this  car  "between  the 
respondent  and  the  hroker.     It  was  not  clear  whether  the  respondent 
knew  that  the.  complainant-  owned  the  car  and  this  ?/ould  account  for 
the  fact  that  the  respondent  did  not  notify  the  complainant  of  the 
rejection  until  several  days  after  the  arrival  of  the  car  at  Buffalo." 

A  full  consideration  of  all  the  facts  in  this  case  showed  that  the  com- 
plainant failed  to  prove  "by  a  preponderance  of  the  evidence  that  a  con- 
tract was  ever  entered  into  providing  for  the  inspection  and  acceptance 
on  "behalf  of  the  respondent  "by  the  "broker.     It  was  the  duty  of  the  com- 
plainant to  csta"blish  its  case  "by  a,  reasonable  preponderance  of  the 
evidence.     There. was  no  dou"bt  "but  that  some  negotiations  were  carried 
on  relative  to  this  car,  "but  the  proof  indicated  that  there  was  not  a 
valid  and  "binding  contract  ever  entered  into  "between  the  parties. 
There  was  certainly  not  such' a  meeting  of  the  minds  as  is  necessary  for 
the  establishment  of  a  bona  fide  agreement. 

2.  The  car  was  abandoned  to  the  railroad.     Since  respondent  did 
not  accept  the  car,  a  reparation  order  could  not  be  issued  against  it 
for  even  the  reasonable  value  of  the  car.    The  complaint  was  therefore 
dismissed. 

S-15  02,  July  8,  1937,  Docket  2328:     (S.  P.) 

JDAHO  PACKING  COEPOEATION,_POGATELLO_i  IDAHO  v._riSHEE  BROTHERS_COIvffAM^ 
CI^"VEI4ND  ,_0ll0 

Violat_ion  charged:    Unjustified  rejection  of  a  carload 
of  potatoes. 

Principal  po_int s_inyo Ived :     Complainant  making  no  objection 
to  amended  memorandum  of  sale  was  bound  by  its  terms; 
respondent's  rejection  because  potatoes  were  not  in  new 
sacks  was  justified. 

Order:    Com.plaint  dismissed. 

Out l_ine  of  facts 

On  March  20,  1936,  through  a  broker,  complainant  sold  to  re- 
spondent a  car  of  U.  S.  No.  1,  size  A,   Idaho  Russet  potatoes,  good  stock 
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reasonaoly  clean,  $2.05  per  "bag  delivered.  The  car,  containing  potatoes  in 
old  sacks,  was  shipped  from  Idaho  to  respondent  at  Cleveland,  Ohio,  "but  was 
rejected  "by  respondent.  Complainant  claimed  the  car  was  resold  at  a  net  of 
$354.50,  or  at  a  loss  of  $73.90,  to  which  there  was  added  $4  for  Government 
inspection  and  $10  for  reconditioning  the  car  for  shipment,  making  a  total 
of  $87.90  claimed  as  damages. 

Respondent  claimed  that  the  potatoes  were  to  he  in  new,  regular  100- 
pound  hags;  that  the  memorandum  of  sale  received  hy  respondent  so  specified; 
and  that  the  potatoes  were  rejected  hecause  they  were  in  old,  reclaimed  sacks. 

The  record  showed  that  the  memorandum  of  sale  attached  to  the  com- 
plaint gave  the  specifications  of  the  contract  as  follows:     "One  car  U  S 
one  Size  A  Idaho  Russets  $2.05  hag  del.  regular  pacic  100#  hags  huyer  spec- 
ified good  stock  reasonahly  clea.n."    The  memorandum,  of  sale  attached  to  the 
answer  of  the  respondent  added  the  words:     "new  regular  pack  100#  hags." 
The  hroker  certified  that  the  copy  of  the  memorandu-m  of  sale  attached  to 
the  respondent's  answer  was  the  one  given  to  respondent  in  connection  with 
the  purchase  of  this  car. 

Rulings  included__in  deci^ion_ 

1.  The  contract  entered  into  called  for  new  100-pound  sacks.  The 
telegrams  exchanged  hetween  the  complainant  and  the  hroker  showed  that  on 
March  19,  when  the  contract  was  actually  entered  into  and  the  memorandum 
of  sale  written,  the  terms  did  not  include  new  100-pound  hags.  However, 
on  March  20  the  hroker  wired  the  complainant  that  the  respondent  was  re- 
quiring that  the  confirmation  read  new  lOO-pomid  hags.     The  file  did  not 
disclose  that  the  complainant  ohjected  to  the  amendment  of  the  contract  and 
the  hroker  accordingly  issued  a  new  memorandum  of  sale.     Since  the  hroker 
was  acting  as  agent  for  the  complainant  and  notified  the  complainant  of 
the  change  in  specifications,  it  was  the  duty  of  the  complainant  to  have 
notified  the  hroker  that  he  did  not  agree  to  the  amendment  of  the  contract. 
The  failure  of  complainant  to  notify  the  hroker  and  its  action  in  permitting 
the  car  to  he  delivered  with  knowledge  of  the  amendment  ratified  the  action 
of  the  hroker  in  amending  the  contract. 

2.  The  inspection  reports  and  other  testimony  clearly  showed  that 
some  of  the  sacks  in  the  car  were  not  new,  and  the  car,  therefore,  did 
not  meet  the  terms  of  the  contract. 

3.  Respondent  was  within  its  rights  in  refusing  to  accept  delivery 
of  the  car..    The  complaint  was  therefore  dismissed. 
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S-1609,  July  20,  1937,  Docket  2212:     (S.  P.) 

TRIWAY_BROKERAG:E_CO._i  LTB._,  KA|[SAS_CiTy  ,_MO._v^  _CE|[TEAL  OH  10..  PHJ IT__C0 . 
and/or_J.i.  DO|IALD_DlJTCrffiH^  ."both_of  COLUMBUS^  OIIIO^ 

Violation  charged:    Failure  to  account, 
Prj-ncipal  liolnt.  _involved:     Original  contract  abrogated 
■by  second  agreement  entered  into,  preventing  seller 
from  collecting  amount  constituting  reduction  agreed  upon< 
Order:     Complaint  dismissed. 

Oatlj,ne  of  facts 

On  or  about  July  2,  1935,  J.  Donald  Dutcher,  a  broker  at  Columbus, 
Ohio,  made  a  sale  for  complainant  to  the  Central  Ohio  Fruit  Company  of 
one  carload,  360  bags,  of  U.  S,  No.  1,  Size  A,  Russet  Idaho  potatoes  at 
the  agreed  price  of  $1.65  per  bag,  dolivercd,  to  be  shipped  from  Kansas 
City,  Mo.    Upon  arrival  of  the  shipment  at  Columbu.s,  Ohio,  on  July  6  the 
Central  Ohio  Fruit  Company  refused  to  accept  the  potatoes  unless  an  al- 
lowance of  25^  per  bag  was  granted.     On  July  9,  Weyl  Zuckerman  &  Co., 
who  apparently  o,ctrd  throughout  this  transaction  as  agent  for  complainant, 
wired  the  broker  that'  the  draft  had  been  reduced  in  the  amount  requested. 
The  record  indicated  that  Central  Ohio  Fruit  Company  thereupon  accepted 
the  potatoes  at  the  reduced  price  and  paid  for  them  accordingly.  Com- 
plainant sought  recovery  of  $90,  the  difference  between  the  contract 
purchase  price  and  the  sum  for  which  the  shipment  was  resold  after  hav- 
ing been  rejected. 

Ruling  included  in_deci.sj-on 

The  original  contract  of  sale  was  abrogated  by  the  second  agree- 
ment providing  for  a  reduction  of  25^^  per  bag  in  the  purchase  price  and 
the  complainant  received  payment  at  the  reduced  price.     The  complaint 
was  therefore  dismissed. 

S-1622,  July  27,  1937,  Docket  2472:     (S.  P.) 

RIO  GEA1IDE_PR0DUCS_C0._^  MONTE  VISTA ,_COLO._v.^  LESTER_BROS.^  NASHVILIE 

Violation  chj,r.ged:    Unjustified  rejection  of  a  carload 
of  potatoes, 

^^lAci^al  point  _involved:    Alleged  purchaser  not  bound 
when  no  proof  submitted  that  he  had  purchased  the  car 
or  had  knowledge  of  the  shipment  until  it  arrived. 

Order:    Complaint  dismissed. 

Outline  of  facts 

Subsequent  to  the  purchase  by  respondents  of  one  car  of  potatoes 
from  complainant  on  or  about  Sept.  5,  1936,  the  broker  urged  respondents 
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to  buy  another  car  of  potatoes  and  sent  to  the  complainant  a.  telegram  in- 
dicating that  such  purchase  had  been  made.  The  second  car  was  shipped  by 
complainant  from  Colorado  to  Nashville,  Tenn.    but  was  rejected  by  respondent 

Respondents  denied  having  purchased  the  second  car,  denied  having 
received  a  memorandum  of  sale  covering  the  purchase,  and  denied  any  knowl- 
edge of  the  car  until  there  was  received  from  the  railroad  company  a  notice 
of  its  arrival. 

^li^ig- included  in^decj-si^on 

Complainant  failed  to  show  that  the  broker  was  the  agent  of  re- 
spondents with  authority  to  purchase  a  car  or  that  any  valid  and  enforc- 
ible  contract  was  entered  into.     No  memorandum  of  sale  covering  this  sec- 
ond car  was  offered  in  evidence,  the  only  evidence  offered  by  complainant 
in  support  of  its  contentions  being  the  wire  from  the  broker  to  the  com- 
plainant ordering  the  car,  a  wire  from  complainant  to  the  broker  confirm- 
ing the  sale  of  the  car  and  a  copy  of  complainant's  invoice  of  the  car. 
In  view  of  respondents'  denial  that  a  car  was  purchased  and  their  statement 
that  no  memorandum  of  sale  was  ever  received  and  that  their  first  knowledge 
of  the  shipment  of  the  car  vvas  a  notice  from  the  railroad  that  it  had  ar- 
rived, it  was  considered  that  the  complainant  failed  to  prove  its  case  by 
a  fair  preponderance  of  the  evidence. 

S-1626,  July  27,  1937,  Docket  2090:     (S.  P.) 

L._I^  DAVIS  BROIffiEAGE  CO^  ,_AMAIlILLO  ,_TEXi.S_v^.  SALINAS  VAL1£Y_"VEGETABLE_EX- 
CEA,NG:E_^  SALINAS  ,_CAL_IE_^ 

Violat_ion  charged:     Failure  to  deliver  two  carloads  of  lettuce. 
Principal  poj,nis_ involved:    Meaning  of  term  "best"  ;  there  was 

no  meeting  of  minds,  hence  no  contract  resulted. 
Order:     Complaint  dismissed. 

■  Outline  of_I'act9 

On  May  13,  1933,  respondents  quoted  complainant  a  price  of  $1.10  and 
85?^  per  crate  on  sizes  5's  and  6's,  respectively.     Complainant  answered: 
SATISFACTORY  SHIP  TODAY  HALF  EACH  FF/ES  SIXES  BEST  ICEBERG  *  *  The 
following  day  respondents  wired  notice  of  shipment.     Respondents'  invoice 
included  a  $30  charge  for  top  ice  and  a  sight  draft  was  drawn  on  com- 
plainant for  $312.75.    Upon  arrival  of  the  car  at  Amarillo,  Texas,  com- 
plainant forwarded  it  to  Chicago,  111.,  where  sale  was  made  for  a  gross 
of  $379.20.     Freight  charges,  the  cost  of  extra  top  ice  at  Chicago,  cart- 
age, unloading  costs,  and  commissions  exceeded  the  gross  returns  in  the 
amount  of  $20.38. 

On  June  1,  complainant  requested  from  respondents  a  quotation  of 
"lowest  price  best  fives  sixes  shipment  tomorrow  or  Saturday",  apparently 
meaning  Iceberg  lettuce.     Respondents  answered  quoting  $1.10  per  crate 
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for  size  5's  and  95^  for  size  6's.     Complainant  then  ordered  for  prompt 
shipment  100  crates  of  size  6's  ""balance  fives,  heavy  pack  Icehorg." 
A  car  containing  300  crates  was  shipped  and  "billed  to  complainant  for 
$345,  which  amount  included  $30  for  top  ice.    Upon  arrival  of  the  car 
at  Amarillo  complainant  forwarded  it  to  Dallas,  Texas.  Complainant 
claimed  that  "because  the  lettuce  was  inferior  to  what  the  contract 
called  for  and  did  not  conform  to  respondents'  warranty  it  suffered 
loss  and  was  damaged  in  the  sum  of  $333.13  on  the  first  car  and  $70.60 
on  the  second  car  and  asked  for  reparation  award  for  the  total  damages 
claimed. 

Respondents  claimed  the  contracts  called  for  the  "best  Ice"berg 
lettuce  respondents  were  shipping  at  the  time;  complainant  contended 
tha.t  the  use  of  the  terms  ""best  Ice'berg"  and  ""best  fives  sixes"  was 
understood  "by  it  to  mean  lettuce  at  least  equal  to  the  quality  required 
"by  grade  H.  S,  No.  1  stock. 

Rul in g_ included  ln_.decis_ion 

The  usual  and  customary  meaning  of  the  word  "hest"  is  that  the 
commodity  so  descri'bed  is  of  the  highest  percentage  of  excellence.  If 
"by  the  use  of  the  word  "hest"  the  parties  meant  the  highest  I'ederal 
grade  of  lettuce,  then  respondents  were  required  to  furnish  grade  U.  S. 
Fancy  stock.     The  evidence,  however,  rather  convincingly  indicated  th.at 
complainant  had  in  mind  stock  of  a  higher  quality  and  condition  than 
respondents  had  in  mind.     One  of  the  essentials  of  a  contract  is  the  com- 
plete meeting  of  the  minds  of  the  contracting  parties  upon  all  essential 
details  of  the  contract.    Unless  there  is  such  a  meeting  of  the  minds, 
no  contract  results.     That  seemed  to  he  what  happened  in  the  instant 
case.     This  difference  of  intentions  would,  of  course,  have  "been  avoided 
if  a  more  definite  specification  had  "been  used,  as  for  instance  a  spec- 
ific Federal  grade.     The  complaint  was  therefore  dismissed. 


S-1530,  August  26,  1937,  Docket  2281:     (S.  P.) 

SATUL0FF_PR0DUCE_C0I/ffMY_,  INC.  .  BUFFALO Y._v^  L._GILLA£D1  C0^,_CHICAG0 

Violation  charged:    Failure  to  deliver  in  accordance 

with  contract. 
PrJ.nc.ipa.1  £0  i.nt.s_invo  Ived :     Sale  was  made  "by  hrand  and 

not  "by  grade;  damages  were  not  proved. 
Order:    Complaint  dismissed. 

0ut.l_ine  of  Facts 

On  March  9,  1936,  hy  written  coiitract ,  complainant  purchased  from 
respondent  a  carload  of  Yuma,  Arizona,  lettuce  "Big  Mac"  brand,  80  size, 
at  the  agreed  price  of  $3  per  crate  f.o.h.  Chicago.     The  lettuce  was  . 
shipped  from  Chicago,  111.,  to  complainant  at  Buffalo,  N.  Y, ,  and  arrived 
on  the  morning  of  March  11.     It  was  inspected  at  9:50  a.m.  on  that  date 
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"by  an  inspector  of  the  U.  ,S.  Department  of  Agriculture,  whose  certificate 
stated  'that  the  "grade  defects  of  U.  S.  Ho.  1  grade  are  within  the  toler- 
ance" and  that  "Stock  now  fails  to  grade  U,  S.  No.  1  only  account  percentage 
decay  noted."     Complainant  claimed  it  purchased  U.  S.  No.  1  grade  and  as- 
serted it  suffered  loss  and  was  damaged  in  the  sum  of  $576.20,  "based  on 
the  difference  hetween  what  the  lettuce  would  have  "been  worth  had  it  mot 
the  specifications  of  the  contract  and  the  market  value  thereof  as  actually 
delivered,  predicating  the  loss  suffered  on  the  average  market  value  of 
lettuce  at  Buffalo  March  11,  which  was  stated  to  "be  $3,125  per  crate. 

Ruling_included  i.n_decJ.sion 

The  lettuce  was  sold  "by  hrand  and  not  "by  grade.     There  was  no  war- 
ranty on  the  part  of  respondent  as  to  grade  and  respondent  shipped  the 
hrand  and  size  of  lettuce  specified  in  the  contract.     The  damages  claimed 
"by  complainant  were  not  proved  hy  any  competent  evidence  and  were  purely 
speculative.     The  complaint  was  therefore  dismissed. 

S-1639,  August  26,  1937,  Docket  2236:  (Hearing) 

CapLES  L._BODDEN,_STOCKmLE_^  TEXAS  y._AUGUST  MALCHSE ,_POTH ,_TEXAS_^ 
andyor_RICH™_AlJD_SMI[JELS_^  liic.^  NEW  YORK^'  N.__Y_^ 

Vi^lat_ion  charged:     Failure  truly  and  correctly  to  account 
for  129  cars  of  onions. 

Principal  poi,nt s_involved:    Principal  estopped  "by  its  knowl- 
edge of  contracts  made  with  growers  "by  its  agent,  its 
dealings  under  such  contracts  and  its  control  over  acts 
of  its  agent  to  deny  agency  relationship;  mistake  is 
without  effect  when  made  "by  only  one  party  and  not  in- 
duced "by  or  known  to  other;  rule  of  accord  and  satisfac- 
tion not  applica"ble  unless  there  is  unliquidated  sum  and 
a  "bona  fide  dispute;  principal  lia"ble  to  growers  for 
deductions  unauthorized  and  improper  under  agent's  con- 
tracts with  growers  regardness  of  mistake. 

Order  :     C o mp lai nant  awar de  d  $3 , 16 9 . 49  ,  v/i t h  i nt  e  r e  s t . 

Cutlj.ne  of_Fact_s 

Complainant,  assignee  of  each  of  12  growers,  asked  for  an  award  of 
$3404.12  due  the  growers  on  129  cars  of  onions  shipped  in  1934,  accepted 
and  "billed  to  various  destinations  outside  the  State  of  Texas  "by  August 
Malcher,  and  disposed  of  hy  Richman  &  Samuels,  Inc.,  who,  in  rendering 
accounts  sales  to  the  growers,  were  alleged  to  have  made  improper  and  in- 
correct deductions  from  the  gross  sales  prices  for  "brokerage  fees  and  com- 
mission charges,  for  fees  for  inspection  service  and  for  incorrect  distri- 
"bution  of  monies  received  from  railroad  claims. 

Richman  &  Samuels,   Inc.,  alleged  that  its  dealings  were  with  Malchor, 
that  the  onions  wore  sold  for  Malchor ' s  account  and  that  it  truly  accounted 
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to  Malcher.     Malcher's  ansv/er  also  stated  that  Richman  &  Saimiels,  Inc., 
sold  the  onions  for  his  accourit  and  truly  and  correctly  accounted  to 
him,  and  alleged  that  he  in  turn  correctly  accounted  to  the  growers 
who  accepted  the  payments  in  full  settlement  of  their  accounts. 

The  record  showed  tho.t  on  Octoher  14,  1933,  the  two  respondents 
entered  into  a  contract  where'Dy  Richman  &  Samuels,  Inc.,  was  to  handle 
hy  purchase  or  on  consignment  1000  acres  of  onions  grown  "by  or  for 
I\fe.lcher.    Account  sales  on  each  car  was  to  "be  made  to  ^ialcher  after  such 
charges  as  freight,  cartage,  "brokerage  to  other  brokers,  commissions 
and  any  other  necessary  expenses  had  "been  deducted  and  the  net  proceeds 
were  to  "be  paid  to  the  grower  or  credited  to  the  account  of  the  grower. 
Malcher  agreed  to  contract  with  the  growers  for  the  purchase  or  con- 
signment of  onions  only  upon  forms  of  growers'  contracts  made  a  part  of 
his  contract  with  Richman  &  Samuels,  Inc.,  and  that  as  he  made  the  con- 
tracts with  the  growers  copies  thereof  would  "be  promptly  forwarded  to 
Richman  &  Samuels,  Inc.    Three  of  the  growers  introduced  in  evidence 
their  written  contracts  with  Ms.lcher.     In  the  "body  of  these  contracts 
it  was  provided  that  "after  such  charges  as  freight,  charges  pertain- 
ing to  such  shipments,  have  "been  deducted"  the  net  proceeds  were  to  "be 
paid  to  or  credited  to  the  account  of  the  grower.    Respondents  claimed 
these  contracts  should  have  included  the  provision  for  deduction  of 
"cartage,  "brokerage,  commission  paid  to  other  hrokers  and  any  other 
charges  pertaining  to  such  shipments"  and  stated  they  wer@  not,  aware  of 
the  mistake  in  the  contx'acts  until  investigation  of  this  complaint  "by 
the  Department.    Testimor^  of  the  parties  as  to  the  terms  of  the  written 
contracts  that  were  lost  was  in  sharp  conflict.     Malcher  testified  that 
freight  charges,  cartage,  commission  to  other  "brokers  and  other  necessary 
expenses,  including  his  "brokerage  of  $25  per  car,  were  to  "be  paid  "by  the 
growers.     I'ive  of  the  growers  testified  that  they  were  to  pay  Malcher 
$25  per  car  as  "brokerage  and  nothing  more,  and  that  nothing  was  said  "by 
Malcher  as  to  any  other  "brokerage  or  commission  charges.     In  su'bstance, 
the  testimony  of  these  five  was  identical  and  compared  favorably  with 
the  T/ritten  contracts  in  evidence,  in  that  the  written  contracts  pre- 
sented made  provision  for  only  one  selling  charge  of  $25. 

Richman  &  Sa,muels  ,  Inc.,  collected  various  claims  against  railroad 
companies  and  deducted  25^o  of  the  claim  money  as  its  collection  fee. 
Mien  the  money  was  transmitted  to  Malcher,  he  deducted  an  additional  10% 
as  his  fee.     The  growers  were  unaware  that  damage  claims  were  "being 
filed  and  had  not  authorized  either  respondent  to  file  them.  Malcher 
charged  the  growers  with  inspection  fees  of  $4  each  on  11  cars  which 
were  not  actually  inspected  or  the  $4  paid. 

Rulings  included_in  decision 

1.     Malcher  was  the  agent  of  Richma,n  &  Samuels,  Inc,     They  entered 
into  a  contract  which  tended  to  show  Malcher  as  an  independent  contractor. 
However,  as  Malcher  did  not  comply  with  the  contract  "but  did  make  other 
contracts  with  the  growers  and  placed  said  contracts  in  the  possession 
of  Richman  8a  Samuels,  Inc.,  and,  further,  since  the  general  agent  for 
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Richman  &  Samels,  Inc.,  who  occupied  an  office  room  a.djoining  lialcher ,  had 
ample  opportunity  to  examine  the  contracts  and  v/as  present  when  the  grad- 
ing, packing,  and  shipping  was  in  progress,  the  latter  was  in  a  position 
to  have  refused  any  and  all  shipments  not  complying  with  the  original  con- 
tract.    Richman  &  Samuels,  Inc. ,  accepted  the  onions  and  sold  them  or  con- 
signed them  under  the  alDove-descrihed  circumstances  and  with  laiowledge  or 
the  means  of  knowledge  at  hand,  and  it  was  held  that  its  dealings  with  the 
growers  were  such  as  would  estop  Richman  &  Samuels,  Inc. ,  from  denying  that 
Malcher  was  its  agent.     The  facts  in  the  case  showed  that  Malcher  was  con- 
trolled "by  Richman  &  Samuels,  Inc.  ,  and  that  he  could  perform  and  conduct 
business  only  upon  specific  instructions  from  it.     Another  significant  fact 
was  that  Malcher  was  not  under  license  to  do  "business  as  a  commission  mer- 
chant or  broker,  although  he  was  aware  of  the  provisions  of  the  act. 

2.  There  was  no  testimony  in  the  record  hearing  on  the  claim  of 
Louis  Pollock.     Therefore  the  complaint  with  reference  to  the  assigned 
interest  of  this  grower  was  dismissed. 

3.  The  contracts,  written  and  oral,  entered  into  with  the  growers 
were  valid  and  enforcihle.     In  a  Minnesota  case,  the  court  held  that  a  mis- 
take is  without  effect  where  it  was  the  mistake  of  only  one  party  and  was 
not  induced  "by,  or  actually  known  to,  the  other.     Richman  &  Samuels,   Inc.  , 
failed  to  prove  such  a  mistake  as  the  law  recognizes,  and  it  was,  therefore 
held  that  the  written  contracts  were  in  full  force  and  effect.  Respondents 
contended  that  the  contract  hetween  them  was  in  force  and  effect.  Under 
that  contract  it  was  Malcher' s  duty  promptly  to  forward  to  Richman  &  Samuels, 
Inc. ,  a  copy  of  each  contract  entered  into  with  the  growers.     The  purpose 

of  a  written  contract  is  to  furnish  a  record  of  the  terms  of  the  agreement 
of  the  parties  and  there'by  avoid  su"bsequent  disputes  or  misunderstandings. 
The  terms  of  a  written  contract  are  not  easily  impeached  and  there  is  cast 
upon  the  person  alleging  mistake  a  heavy  "burden  to  prove  the  mistake  upon 
which  he  relies  for  modification  or  avoidance  of  the  contract  as  written. 
To  support  such  a  contention  the  evidence  must  be  clear  and  convincing. 
The  rule  is  that  a  man  is  "bound  "by  an  agreement  to  which  he  has  expressed 
his  assent  in  unequivocal  terms,  uninfluenced  by  falsehood,  violence,  or 
oppression.     If  he  has  exhi"bited  all  the  outward  signs  of  agreement  ,  the  law 
will  hold  that  he  has  agreed.     As  a  rule  a  person  cannot  avoid  his  contract 
simply  "by  showing  that  he  has  made  a  mistake.     There  are,  however,  exceptions 
to  this  general  rule,  as  in  the  case  of  mutual  mistake  of  "'ooth  parties  and 
of  mistake  of  one  party  induced  "by,  or  known  to,  the  other.     In  the  instant 
case  there  could  "be  no  mutual  mistake  for  the  reason  that  the  growers  ac- 
cepted the  contracts  at  face  value,  and  for  the  further  reason  that  Richman 
&  Samuels,  Inc. ,  had  the  contracts  printed  in  accordance  with  a  form  furnished 
to  the  printer  on  the  "back  of  its  letterhead,  and  further,  "because  it  then 
carried  or  made  available  to  the  complaining  growers  the  said  contracts  for 
the  growers  to  sign.     Richman  &  Samuels,  Inc. ,  having  prepared  the  written 
documents  and  presented  them  to  the  growers  for  their  signature,  was  estopped 
to  deny  the  contents  thereof.     The  growers  accepted  the  contracts  in  good 
faith  and  signed  them  as  presented.     The  preponderance  of  the  evidence  was 
that  Malcher  agreed  to  handle  the  growers'  onions  for  a  fee  of  $25.  This 
was  in  accordance  with  t'he  written  contracts  printed  "by  Richman  &  Samuels,  Inc. 
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Turthermore ,  it  was  reasonable  to  suppose  that  the  contracts  with  the 
growers  in  the  same  cominunity  would  "be  identical  in  terms.     The  one  ex- 
ception was  the  case  of  Bruno  Ulbricht.     The  preponderance  of  the  evi- 
dence showed  that  Malcher  &  Ulhricht  made  an  oral  contract  wherehy 
Malcher  purchased  commercial  grade  onions  at  50^  per  hu.  and  agreed  to 
handle  onions  helow  commercial  grade  on  a  consignment  hasis,  nothing 
"being  said  as  to  handling  charges. 

4.  The  rule  of  law  in  accord  and  satisfaction  is  well  settled, 
that  the  release  of  the  entire  sum  on  payment  of  a  part  is  without  con- 
sideration, unless  there  is  an  unliquidated  sum  due  and  a  "bona  fide 
dispute  "between  the  parties  as  to  that  sum.     In  this  case,  it  may  ho 
said  there  was  a  liquidated . sum  due.    This  sum  was  the  net  proceeds  of 
the  sale  after  deduction  of  the  charges  authorized.    There  was  certainly 
no  "bona  fide  dispute  at  the  time  the  growers  accepted  and  cashed  these 
checks,  "because  the  growers  were  not  in  possession  of  the  accounts 
sales  such  as  would  give  them  the  opportunity  of  determining  what  amount 
was  due.     The  doctrine  of  accord  and  satisfaction  was  not  operative  in 
this  case. 

5.  Eichman  &  Samuels,  Inc. ,  through  its  agent  August  Malcher, 
violated  the  provisions  of  section  2  of  the  Act  in  failing  tru.ly  and 
correctly  to  account  for  the  129  cars  of  onions  received  "by  it.  The 
commission  and  "brokerage  charges  assessed  "by  Hichman  &  Saimiels,  Inc.  , 
with  the  exception  of  the  account  of  Bruno  Al'bricht ,  and  the  charging 
of  the  additional  lO^o  for  distri"bution  of  railway  claims  by  Malcher  and 
the  charging  by  Malcher  of  inspection  fees  on  cars  which  were  not  in- 
spected were  unauthorized  and  improper.     An  audit  of  respondents'  records 
was  prepared  by  the  Department.     This  audit  took  into  consideration  all 
unauthorized  and  improper  charges  made  by  both  respondents,  and  broke 
down  the  total  amount  to  a  prorate  distributive  share  of  the  claims  of 
the  assignors.     The  usual  commission  charge  of  10%,  plus  freight  and 
other  proper  selling  charges,  was  allowed,  except  that  no  second  brok- 
erage or  commission  charges  were  considered  lawful  where  not  specifically 
authorized.    On  this  basis,  complainant  was  awarded  $3,169.49,  plus  int. 

S-1643,  Sept.  4,  1937,  Docket  2497:  (Hearing) 

TWO  BOYS_miT_&_PRODUCE_CO.j.  WAPATO^  WASH^  v._THE_MALLIN  PRODUCE  CO^, 

KpSAS  CITY^  MO^ 
Violation  charged:    Unjustified  rejection  of  a  carload 
of  tomatoes. 

Principal  points  involved:    Exchange  of  telegrams  and 
broker's  memorandum  of  sale  constituted  compliance 
with  Statute  of  Prauds;  unsupported  deposition  of 
complainants  insufficient  proof  that  tomatoes-  shipped 
met  grades  specified. 

Order:  Dismissed. 
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Oat_lj,ne  of  Facts 

Following  an  exchange  of  telegrams,  on  or  atout  July  19,  1936  the 
hroker  issued  a  standard  meraorandum  of  sale  descrihing  the  produce  sold 
hy  complainants  to  respondent  as  305  lugs  u.  S.  ITo.  1  Bonnie  Best  tomatoes 
at  $1.30  f.o.h.  and  305  lugs  of  U.  S.  No.  2  Bonnie  Best  tomatoes  at  $1.05 
f.o.h.,  straight  pack,  6x6s  and  larger,  good  quality,  pack,  the  total  con- 
tract price  heing  $716.75.     The  tomatoes  had  previously  "been  shipped  from 
Wapato,  Washington,  and  were  at  that  time  in  transit.     They  were  thereafter 
diverted  to  respondent  at  Kansas  City,  Mo. ,  where  they  arrived  at  5 '25  a.m. 
July  23  and  respondent  was  notified  of  arrival  about  three  hours  later.  Re- 
spondent rejected  the  car  for  the  alleged  reason  that  it  was  not  of  the 
quality  purchased  and  it  was  thereafter  sold  for  complainants'  account  re- 
sulting in  the  net  sum  of  $185.23,  which  failed  to  equal  the  contract  price 
"by  $531.52.     Complaincints asked  for  an  award  for  the  latter  sum. 

Hulings  included_in  decision 

1.  The  "broker  was  clearly  acting  as  the  agent  for  both  the  complain- 
ants and  respondent,  and  the  exchange  of  telegrams,  together  with  the  mem- 
orandum of  sale,  constituted  sufficient  written  memoranda  to  satisfy  the 
Statute  of  Frauds.     Furthermore,  respondent  never  made  ohjection  to  any  of 
the  provisions  contained  in  the  memorandum,  of  sale,  one  of  which  v^as  to  the 
effect  that  unless  ohjection  was  made  immediately  the  contract  should  "be 
construed  as  made  in  accordance  with  the  authority  given  to  the  "broker. 
Respondent's  contention  that  the  record  failed  to  show  compliance  with  the 
Statute  of  Frauds  was  therefore  given  no  further  consideration. 

2.  The  complaint  alleged  and  the  "broker's  memorandum  of  sale  clearly 
showed  that  the  complainants  sold  U.  S,  No.  1  and  U.  S.  No.  2  tomatoes. 
Complainants  furnished  no  proof,  other  than  the  unsupported  statement  of  one 
of  the  partners  in  his  deposition,  that  swch  tomatoes  were  shipped.  Under 
these  conditions  it  was  held  that  complainants  failed  to  show  they  complied 
with  the  terms  of  the  contract  and  for  this  reason  the  complaint  r.as  dismissed. 

S-1644,  Sept.  4,  1937,  Docket  1989:  (Hearing) 

FLORIDA  EAST_C0AST_GR01ERS_ASS0CIATI0N_i  INC..;.  MIAMI  ,_FLA^  v. 
T._mDELS0N_C0._,  P ITTSBURGH_j.  ?A_^ 

Violation  charged:    Unjustified  rejection  of  two  carloads  of  tomatoes. 
Principal  point  involved:     In  failing  to  prove  the  terms  of  the 

contract,  complainant  failed  to  s"now  unjustified  rejection. 
Order:  Dismissed. 

Outline  of  Facts 

Respondent's  representative,  while  in  Florida  during  March  and 
April,  1935,  made  preliminary  arrangements  with  complainant  for  the  ship- 
ment of  tomatoes  during  the  1935  season  "by  complainant  to  respondent.  Sub- 
sequently complainant  shipped  two  carloads  from  Florida  to  respondent  at 
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Pittstj-argh ,  Pa.,  "but  thoy  were  rejected  "by  respondent,  who  contended 
that  the  tomtoes  were  not  up  to  contract  requirements,  and  thej  were 
therefore  resold  by  complainant  at  a  loss  of  $1181.04,  for  which  sum 
damages  were  asked  "by  complainant. 

Complainant  contended  that  it  sold  tomatoes  which  were  to  grade 
U.  S.  No,  1  at  shipping  point ;  respondent  contended  that  the  agreement 
provided  for  an  f.o.h.  sale  insofar  as  price  only  was  concerned,  and 
that  it  was  definitely  understood  that  the  tomatoes  were  not  purchased 
to  he  U.  S.  No.  1  either  at  shipping  point  or  at  destination  hut  that 
they  were  to  he  superior  to  the  average  U.  S.  No,  1  tomatoes. 

Huling_ included  i,n_ decision 

The  record  contained  no  documentary  evidence  of  any  kind  in  ■ 
support  of  complainant's  contention  that  the  tomr.toos  were  to  he  U.  S. 
No,  1  at  shipping  point  and  respondent  testified  at  the  hearing  that  no 
such  contract  was  entered  into.     Complainant,  in  failing  to  prove  the 
terms  of  the  contract  upon  which  it  was  claimed  the  tomatoes  herein 
involved  were  sold,  failed  to  show  a  rejection  without  reasonable  cause 
by  respondent.     The  complaint  was  therefore  dismissed. 

S-1660,  Oct.  15,  1937,  Docket  2609:     (S.  P.) 

TAyLOP^&_C_0._i  H0LY0KE,_lvIAS3._v._  3.._S_..  TEAGY  ,J4AL0NE  ,_N^  Y.__ 

Violatj-on  char_ged:    Failure  to  deliver  a  carload  of 
potatoes  in  accordance  with  contract. 

Pri,nc.i]2al  poj,nts_. involved:     Gomplairxant  failed  to  prove 
the  samples  examined  which  were  unfit  for  human  con- 
sumption were  from  this  shipment  or  to  prove  loss; 
implied  warranty  that  produce  sold  will  be  fit  for 
human  consumption. 

Order:  Dismissed. 

Outline  of  facts 

On  or  about  Dec.  28,  1935, through  a  broker,  complainant  purchased 
from  respondent  for  prompt  shipment  from  Ivlalone ,  N.  Y,  ,  one  carload  of 
360  sacks  of  U.  S.  No.  1,  Size  A,  Green  Mountain  potatoes  in  new  100  lb. 
branded  bags,  at  $2.40  per  sack  delivered  at  Holyoke,  fess.     Upon  arrival 
at  Holyoke  the  shipment  was  accepted  and  the  contract  purchase  price  paid 
by  complainant,  who  made  no  objection  to  the  kind,  quality  or  condition 
of  the  potatoes  until  about  ten  days  later,  when  it  was  contended  that 
complaints  were  received  from  those  to  whom  he  had  resold  at  least  a 
portion.     Complainant  claimed  the  potatoes  were  not  fit  for  human  con- 
sujnption,  and  in  support  of  this  claim  submitted  a  copy  of  a  letter  pur- 
ported to  have  been  written  by  a  Research  Professor  at  the  Massachusetts 
State  College,  Amherst,  Mass.,  on  Jan.  20,  1937,  stating  that  thoy  had  a 
peculiar  and  objectionable  odor  and  flavor  and  were  found  tinfit  for 
consumption. 
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Shixoping  point  insTDcction  certificate  dated.  Doc.  28  shovzed  the  po- 
tatoes graded  U.   S.  IJo.  1,  "Stock  is  mature,  firm,  fairly  well  formed  and 
m.ostly  fairly  clean;  many  slightly  dirty.     Grade  defects  within  tolerance. 
Less  than  Yjo  Soft  Rot." 

Haling_included  i.n_dec2sion 

Complainant  failed  to  prove  that  respondent  did  not  deliver  good 
merchantahle  stock,  complying  with  contract.     There  is  an  implied  warranty 
in  3-11  sales  of  perishahle  o,gricultural  produce  that  it  will  he  fit  for 
human  consumption,  since  that  is  understood  to  ho  the  purpose  for  which 
it  is  purchased,  unless  otherwise  indicated,  hut  the  proof  suh mitt ed  hy  the 
complainant  in  this  proceeding  was  so  remote,  disconnected  and  incom.plete 
that  it  was  impossihle  to  find  that  he  had  he en  damaged  hy  the  respondent 
in  any  sum  whatever.     It  was  conceded  that  the  sample  of  potatoes  examined 
hy  the  experts  at  the  Massachusetts  State  College  was  unfit  for  human  con- 
sumption, hut  the  complainant  suhmitted  no  corjiectlng  proof  whatever  other 
than  his  own  sworn  statement  showing  that  the  samples  sent  to  these  experts 
were  taken  from  the  shipment  here  under  consideration.     Moreover,  com.plainant 
failed  to  prove  tho.t  he  sustained  the  claimed  losses,  in  that  he  not  only 
failed  entirely  to  show  to  whom  the  alleged  sales  were  mxidc ,  hut  he  neglected 
to  secure  depositions,  as  required  under  the  act,  from  the  purchasers  in 
support  of  his  allegations  that  the  potatoes  sold  were  from  the  particular 
car  here  under  consideration.     The  complaint  was  therefore  dismissed. 

S-1661,  Oct.   15,  1937,  Docket  2611:     (S.  P.) 

TRA.DER_&_EAiTOOCK^  OAK  HILL_^  VA^  v._CEE3SEY_i  DOCKHAM  &  CO^ ,_IIC^  ,_SALEM_^  MASS_^ 

^  Violatj,or_  _charged:     Failure  tmly  and  correctly  to  account 

for  a  carload  of  potatoes. 
Pri.ncipal  jooi^iiS—ifi'^olved :    A  sworn  statement  made  "by  cora- 
plainante  approximately  8  months  after  shipment,  purport- 
ing to  cover  inspection  at  loading  point  on  or  about 
July  11,  could  not  ho  accepted  as  evidence  of  quality 
and  condition  at  destination  on  or  ahout  July  20; 
respondent  entitled  to  deduction  for  actual  loss  and 
lahor  in  reconditioning;  where  goods  fail  to  comply 
with  contract  specifications,  huyer  iray  reject  or 
accept  and  recover  damages. 
Order:  Dismissed. 

Outline  of_facts. 

On  or  ahout  July  14,  1936,  through  a  hroker,  complainants  sold  to 
respondent  one  carload  of  U.  S.  No.  1  Cohhler  potatoes,  T  &  H  hrand,  at 
the  agreed  price  of  $4.50  per  hhl.  delivered  Salem,  Mass.     A  car  containing 
191  hhls.  was  shipped  from  Lecato,  Va. ,  on  or  ahout  July  11,  and  was  diverted 
hy  complainants  to  respondent  at  Salem  on  or  ahout  July  14.     It  arrived  at 
destination  on  or  ahout  July  20  and  was  rejected  hy  respondent  on  that  date. 
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SulDsequent  to  the  exchange  of  wires  hetween  the  'broker  and  complainants 
an  offer  of  $3.25  per  hhl.   delivered  was  made  "by  respondent,  but  rejected 
by  complainants.     In  an  ensuing  telephone  conversation  the  hroker  led 
respondent  to  believe  that  complainants  had  indicated  a  willingness  to 
protect  respondent  against  loss  and  labor  due  to  deterioration  in  event 
the  shipment  was  accepted.     Respondent  thereupon  accepted  and  recondi- 
tioned the  potatoes,  and  thereby  sustained  a  loss  of  7-|  bbls,  ,  which  at 
the  agreed  price  of  $4.50  per  bbl.  amounted  to  $33.75.     To  that  amount 
was  added  the  sum  of  $10  to  cover  the  cost  of  labor  in  reconditioning. 
Consequently,  in  remitting,  the  respondent  deducted  the  sum  of  $43.75, 
and  this  proceeding  was  brought  to  recover  the  sum  deducted.  Complain- 
ants maintained  that  by  accepting  the  potatoes  respondent  "waived  any 
defects  that  may  have  existed  as  to  the  grade  or  quality  of  said  potatoes, 
and  on  accepting  and  unloading  the  said  car,  thereby  agreed  to  pay  the 
contract  price." 

Rulings  i:ncluded_in  deci^ion_ 

1.  The  potatoes,  when  tendered  for  delivery  to  respondent,  did 
not  conform  to  contract  specifications.     In  delivered  sales,  it  is  the 
duty  of  the  seller  to  tender  to  the  buyer  at  destination  specified  goods 
meeting  all  quality  and  condition  requirements  of  the  grade  specified  in 
the  contract.    Presumably  there  was  no  official  inspection  made  of  the 
potatoes  here  under  consideration  at  either  the  shipping  point  or  at  the 
destination.     Complainants,  in  attempting  to  show  compliance  with  the 
terms  of  the  contract,  submitted  a  sworn  statement  of  one  of  the  partners 
purporting  to  show  that  the  potatoes  were  inspected  hy  him  and  found  to 
meet  the  requirements  of  U.  S.  Grade  No.  1.     This  statement,  which  was 
subscribed  and  sworn  to  on  March  5,  1937,  or  approximately  eight  months 
subsequent  to  the  shipment  of  the  potatoes,  purporting  to  cover  an  in- 
spection at  loading  point  on  or  about  July  11,  could  not  be  accepted  as 
evidence  of  the  quality  and  condition  of  the  potatoes  upon  arrival,  at 
destination  on  or  about  July  20. 

2.  Respondent's  deduction  for  actual  loss  and  la,bor  in  recondi- 
tioning the  potatoes  should  be  allowed.     Complainants'  contention  that 
respondent's  acceptance  amounted  to  an  agreement  to  pay  the  contract 
price  was  untenable.     It  is  a  well  settled  principle  of  law  that  where 
goods  fail  to  comply  with  contract  terms  the  buyer  may  either  reject  them 
or  accept  and  recover  damages  to  cover  loss  through  the  seller's  failure 
to  make  delivery  in  accordance  with  specifications  of  the  contract,  as 
recoupment  in  diminution  or  extinction  of  the  price.     Since  the  potatoes 
did  not  conform  to  contract  terms  and  since  respondent  deducted  only  a 
sufficient  sum  to  cover  actual  loss  and  labor  in  reconditioning,  com- 
plainants' claim  for  damages  was  dismissed. 
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S-1671,  Oct.   18,  1937,  Docket  2418:     (S.  P.) 

YAKIM_FEUIT_GE0IERS_ASS0CIATIOT_^  iNC._^  YAKIMA,,  WASH^  v. 
&0iD_HgrFM4N_&_P0ST  ,_INC_._,_M1LWAU         WIS.  ' 

Vio latino n  ^har^ed :     Failure  to  account, 

Pririci;£al  point  Involved:    The  granting  of  an  allowance  "oy  com- 
plainant abrogated  the  original  and  consummated  a  new  contract, 
precluding  claim  for  damages  under  original  contract. 

Order:     Couiplaint  dismissed. 

Out.lj,ne  of  fact  s 

On  or  ahout  June  8,  193S  .  through  a  "broker,  complainant  sold  to  re- 
spondent one  carload  of  Snokist  Brand  "C"  grade  Winesap  apples,  sizes  175 
to  216,  at  the  agreed  price  of  55^^  per  hox  f.o.h.  shipping  point  acceptance 
"basis  wired  I'ederal  inspection.     Federal- State  inspection  v^as  made  on  June  9 
and  the  results  wired  to  and  approved  "by  rsspondent  on  the  same  date.  There- 
after, on  or  ahout  June  12,  756  hoxes  of  dokist  Brand  "C"  Grade  Winesap 
apples  covered  "by  the  Federal-State  inspection  were  loaded  at  Gleed,  Wash- 
ington, and  shipped  to  respondent  at  Milwaukee,  Wis. ,  where  they  arrived  on 
or  ahout  June  19.     A  complaint  was  registered  "by  respondent  who  claimed  that 
the  apples  showed  scald  and,  as  a  consequence,  respondent  requested  an  allow- 
ance of  10^^  per  "box,  or  $75.60  on  the  carload.     Subsequent  to  an  exchange 
of  several  telegrams  "by  and  "between  complainant  and  the  "broker,  complainant 
reduced  the  draft  in  the  amount  of  $75.60  and  respondent  thereaft  er  accepted 
the  shipment.     Complainant  asked  for  recovery  of  this  allowance, 

Ruling_ included  in_deci,si^on 

The  parties  entered  into  what  is  considered  the  equivalent  of  a  con- 
tract specifying  "shipping  point  inspection  final."     It  is  well  settled  that 
the  granting  of  on  allowance  constitutes  an  a"brogation  of  the  original  and 
consummation  of  a  new  contract  which  operates  to  relieve  the  "buyer  from 
lia"bility  under  the  original  contract.     The  seller  in  such  cases  can  re- 
cover damages  only  on  the  basis  of  the  new  contract  and  is  not  entitled 
to  the  return  of  an  allowance  when  s^ach  is  granted  with  full  knowledge  of 
the  facts  and  not  under  fraudulent  misrepresentations.     The  granting  of 
this  allowance  "by  the  complainant  was  made  with  a  full  knowledge  of  all 
facts  and  not  under  any  false  misrepresentations  on  the  part  of  respond- 
ent and  therefore  constituted  an  a'brogation  of  the  original  and  the  con- 
summation of  a  new  contract  which  operated  to  i:ireclude  complainant  from 
claiming  damages  under  the  terms  of  the  original  contract.     The  complaint 
was  therefore  dismissed. 
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S-1679,  Oct.  28,  1937,  Docket  2500:     (S.  P.) 

HEX  D._MTIplfS__&_CO._j.  TWIN^FALLS,,,.  iDAHO  v:._HAELIN  THJIT  CO^ ,_SPRIlT&FpLIi_,.MO^ 

Vi^lat^on  charged:    Unjustified  rejection  of  a  carload  of  apples. 

principal  £0.1  nt.  Involved:     Complainant's  failure  to  make  ship- 
ment within  the  time  specified  justified  rejection  hy 
respondent . 

Or^er:     Case  dismissed. 

Out.line  of  facts 

On  or  ahout  Sept.  5,  1936,  through  a  "broker,  complainant  sold  to 
respondent  a  carload  of  apples  at  $40  per  ton  f.o.h.  Buhl,  Idaho.  They 
were  shipped  from  Buhl  to  Springfield,  Mo.,  "but  were  rejected  hy  respond- 
ent and  complainant  claimed  they  were  resold  on  a  delivered  "basis  at 
Springfield  for  $52.50  per  ton,  resulting  in  damages  of  $37.52  after 
deducting  freight  and  icing  charges,  and  asked  for  an  award  in  that  amount* 

Respondent,  in  its  answer,  stated  that  on  Sept.  5  the  "broker  of- 
fered the  car  of  apples  and  was  informed  "by  respondent  that  they  were 
not  to  "be  shipped  later  than  Sept.  12,  otherwise  respondent  would  not 
"buy  them;  that  the  "broker  wired  complainant  they  were  to  "be  shipped  as 
soon  as  possihle  "but  respondent  knew  nothing  of  this  telegram  until 
after  a  claim  had  "been  filed  against  resjjondent ;  that  on  Sept.  14  the 
hroker  was  asked  for  the  car  num"ber  and  the  shipper  telegraphed  that 
the  apples  would  "be  shipped  on  Sept.  15;  that  the  "broker  was  advised 
any  further  delay  would  cause  respondent  to  refuse  the  car  as  the  ma.rket 
was  already  declining;  that  without  the  knowledge  or  consent  of  the  re- 
spondent the  shipment  was  delayed  until  Sept.  17,  at  which  time  the 
market  had  declined  to  a'bout  $32.50  per  ton;  and  that,  had  the  shipment 
heen  made  when  specified  "by  the  respondent ,  a  profit  could  have  "been 
made  thereon. 

A  copy  of  respondent's  answer  was  served  on  complainant,  who 
was  afforded  an  opportunity  to  file  a  sworn  statement  of  facts  in  reply 
thereto.     No  further  statement  was  su'bmitted. 

Ruling_ included  in  decision 

The  apples  were  not  shipped  within  the  time  specified  in  the  con- 
tract of  purchase  and  sale  and  the  rejection  "by  respondent  was  not  without 
reasonable  cause.     In  the  complaint  it  was  admitted  that  the  apples  were 
sold  on  or  a'bout  Sept.  5,  and  that  they  were  not  shipped  until  Sept.  17. 
It  was  not  denied  that  the  price  of  apples  declined  "between  Sept.  5  and 
Sept.  17.     It  was  true  that  respondent  did  agree  to  extend  the  time  of 
shipment  until  Sept.  15;  however,  respondent  was  not  willing,  due  to 
the  declining  market,  to  have  the  apples  shipped  after  Sept.   15.     The  J 
complaint  was  therefore  dismissed. 
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S-1682,  Nov.  2,  1937,  Docket  2219:     (S.  P.) 

BOYD_POTATO  CO^  ,_DE1JVSR,_C0LC  ._v^  l^G_&_SLyj.  HAP  ID  CITY^,  S._mK_^ 

Violation  ^har^ed:    Failure  truly  and  correctly  to  account 

for  a  shipment  of  potatoes. 
Principal  point  _involved:    Necessary  that  complainant  show 

interstate  character  of  the  transaction. 
Order:     Complaint  dismissed. 

i  Out Ij-ne  of  facts 

On  July  3,  1935,  complainant  sold  to  respondent  47  sacks  of  U.  S, 
No.  1  white  potatoes  at  $1.45  per  cwt .  f.o.h.  Denver,  Colo.  Complainant 
claimed  that  the  potatoes  were  inspected  and  accepted  "by  respondent;  that 
respondent  gave  complainant  a  check  which  was  returned  "by  the  hanic  hecause 
of  insufficient  funds;  and  that  complainant  again  offered  the  check  to  the 
hank  and  it  was  returned  marked  account  closed.     Complainant  asked  for  an 
award  of  $71.52. 

Respondent  Sly,  in  a  special  appearance  and  answer  alleged  that  the 
Secretary  did  not  have  jurisdiction  of  him  since  he  has  not  heen  a  member 
of  respondent  firm  since  July  1,  1935. 

Ruling  included  j:n_dec_isj,on 

It  was  necessaiy  that  complainant  show  that  interstate  commerce  was 
involved  in  the  sale  "before  relief  could  he  granted  under  the  act.  The 
complainant  was  given  every  opportunity  to  suhmit  proof  showing  the  inter- 
state nature  of  this  transaction,  hut  failed  to  do  so.     The  record  contained 
no  shoT/ing  on  this  point  and  the  claim  was  therefore  dismissed. 

S-1683,  Nov.  2,  1937,  Docket  2587:     (S.  P.) 

W._J_^  ENGEL  CO^  ,_.CKICAG0^  IiJf._v^  I._1^SHINSKY_&_C0._,  MILWAUKEE  ,_WIS_^ 

Violation  charged:    Unjustified  rejection  of  a  carload  of  potatoes. 

Principal  point,  involved:    Respondent's  rejection  was  not  unjusti- 
fied since  the  contract  called  for  large  potatoes  and  Federal 
inspection  showed  they  were  not  large. 

Order:     Complaint  dismissed. 

Outline  of  facts 

On  or  about  June  11,  1936,  complainant  sold  to  respondent  two  car- 
loads of  potatoes  to  he  shipped  or  diverted  from  Chicago,  111.  ,  to  Milwaukee, 
T/is.  ,  at  $3.75  per  cwt.  delivered.     They  were  so  shipped  or  diverted  and 
upon  arrival  respondent  accepted  one  carload  after  an  allowance  was  granted 
but  rejected  the  other  for  the  alleged  reason  that  it  purchased  large  po- 
tatoes and  they  were  not  average  size.     Complainant  maintained  they  were 
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to  te  good  average  size  and  that  they  complied  v/ith  the  contract;  that 
resale  v/as  made  at  $3.25  per  cwt .  and  that  damages  of  $150  were  suffered, 
for  which  an  award  was  asked. 

Federal  inspection  certificate  dated  June  15,  1936  read,  under 
"Size",  "Generally  ranging  up  to  12  ounces  in  v/eight ,  mostly  4  to  9 
ounces  with  less  than  5/o  under  1-7/8  inches  in  diameter." 

Ruling^. included  _in  .decision 

The  potatoes  did  not  conform  to  the  contract  of  purchase  and  sa;le. 
The  contract  showed  they  were  to  "be  "large  size"  and  the  Federal  in- 
spection certificate,  while  restricted  to  one-third  of  the  original 
load  showed  they  were  not  large.    Respondent's  rejection  therefore  was 
not  without  reasonahle  cause  and  the  complaint  was  dismissed. 

S-1699,  Nov.  6,  1937,  I^ocket  1690:     (S.  P.)  . 

_SAT[JLOFF_PROroCE_CO.  ^  jm.  ^  BUFFALO,  K;^  I._v^  ™N_&_CHASTAI1  ,_GANAL_P0M 

FI4. 

Violation  char_ged:    Failure  to  account  for  a  deficit 
incurred  in  the  handling  of  183  hampers  of  green 
"beans  for  respondents'  account. 

Pri.nc_ipal  £oi,nt  involved:     Discovers^  of  name  of  undis- 
closed principal  as  the  seller  siihsequent  to  completion 
of  contract  made  no  difference  in  right  of  huyer  to 
recover  deficit  from  hroker  who  made  sale  as  seller 
and  as  such  authorized  handling  on  consignment. 

Order:    Complainant  awarded  $111.07  plus  interest. 

Outline  of  facts 

On  or  ahout  Nov.  23,  1933,  through  a  "broker,  complainant  purchased 
from  respondents  a  carload  of  green  "beans,  consisting  of  398  hampers  of 
Bountiful  "beans  at  $1  per  hamper  and  183  hampers  of  fancy  Round  String- 
less  "beans  at  70^  per  hamper  f.o."b.     The  "beans  were  shipped  from  Florida 
to  complainant  at  Buffalo,  N.  Y.     Complainant  accepted  the  398  hampers 
of  Bountifuls  and  paid  respondents  the  contract  purchase  price  therefor, 
"but  o"bjected  to  and  refiased  to  accept  the  183  hampers  of  Stringless 
heans.     On  Nov.  27,  the  hroker  wired  respondents:     "ARRIVED  HERE  TODAY 
BOUNTIFULS  OKAY  SATULOFF  COi/iPLAINING  ROUND  STRINGLESS  CLAIMS  LARGE  OVER- 
GROWN WILLING  TAKE  BOUlfTIMJLS  INVOICE  BUT  INSISTING  HA^IDLING  ROUND 
STRINGLESS  ALSO  WAl^IT  YOU  RELEASE  CAE  US  SO  CAN  GET  STARTED  *  *  *  and 
respondents  replied:     "ANSWERING  OK  LET  SATULOFF  HANDLE  CAR  ALREADY 
BILLED  DIRECT  HIM  WONT  BE  J^JECESSARY  WIRE  RELEASE  TO  RAILROAD  ALSO  REDUC- 
ING DRAFT  FOR  AMOUNT  OF  STRINGIESS  TELL  HIM  PAY  SAME  PROI\£PTLY  ALSO  GET 
OUT  RETURNS  ON  STRINGIESS."    Complainant  accepted  the  183  hampers  to  he 
sold  for  the  account  of  respondents,  114  of  which  were  inspected  and 
condemned  hecause  of  heing  "rusty,  decayed  and  anthracnose" ,  as  shown 
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"by  certificate  of  condemnation  iss-aed  on  Dec.  23  "by  the  proper  officials 
for  the  City  of  Buffalo.     Complainant  rendered  accounting  on  Dec.  30,  show- 
ing that  the  remaining  69  hampers  were  sold  for  the  net  sum  of  $44.33, 
which,  when  deducted  from  the  cartage  and  freight  paid  "by  complainant, 
left  a  deficit  of  $111.07,  for  the  recovery  of  which  com.plainant  asked  for 
an  award  of  damages. 

A  letter  from  respondents  to  the  Department,  dated  May  21,  1934,  in 
effect  admitted  the  Stringless  heans  were  handled  "by  complainant  at  a  loss 
of  $111.07,  hut  claimed  that  these  beans  were  shipped  "by  respondents  for 
an  undisclosed  principal  "who  advises  he  is  not  ahle  at  this  time  to  pay 
same  and  we  do  not  feel  liice  we  should  he  forced  to  pay  same." 

Ruling,  .included  in  decision 

The  previously- quoted  telegrams,  as  well  as  the  broker's  Standard 
Memorandum  of  Sale  which  was  also  included  in  the  record,  indicated  conclu- 
sively that  respondents  sold  the  beans  a?  owners  and  as  euch  authorized  the 
complainant  to  handle  the  Stringless  beans  on  consignment.     The  complainant 
however,  rendered  its  accounting  and  bill  for  the  deficit  to  "Frank  Triend- 
Vann  and  Chastain"  ,  indicating  that  at  some  time  after  the  contro,ctual  re- 
lations between  complainant  and  respondents  had  been  completed,  the  com- 
plainant was  in  some  way  put  on  notice  that  Frank  Friend  had  some  interest 
in  the  beans.     Such  a  discovery  made  by  the  complainant  subsequent  to  the 
completion  of  the  contractiial  relation  between  the  parties,  as  clearly 
appears  to  have  been  the  situation  in  the  instant  proceeding,  could  make 
no  difference  in  the  right  of  the  complainant  to  recover  from  the  respond- 
ents.    Complolnant  was  therefore  awarded  $111.07  plus  interest. 

S-1702,  Nov.  6,  1957,  Docket  2604:     (S.  P.) 

CHESTER  ERAIIZELL_&_GO._j.  PITTSBURGH^,  PA^  v. _  GEORGE  B._BUCK,_CARIBOU_j.  MAINE 

Violation  charge_d:    Failure  truly  and  correctly  to  account 

on  two  carloads  of  potatoes;  failxire  to  deliver  two  carloads 
of  potatoes  in  accordance  with  contract  specifications. 

Prj-ncipal  poi,nt_s_invo.lved :     Fair  and  equitable  compromise  settle- 
ment accepted;  cost  of  telegrams  and  inspections  not  allowed 
as  part  of  damages;  price  paid  for  replacement  cars  not  used 
as  basis  for  damages  when  purchase  made  considerable  time 
after  unsatisfactory  cars  arrived  and  were  rejected. 

Order:     Complainant  awarded  •?76  with  interest. 

0'^iil_ine  of_fact.s_ 

On  or  about  Sept.  21,  1936,  respondent  sold  to  complainant  two  car- 
loads of  potatoes,  which  were  shipped  from. Caribou ,  Maine,  to  Pittsburgh, 
Pa. ,  the  contract  being  based  upon  telegrams.     Respondent  wired,  on  Sept.  2 
to  complainant,  indicating  he  was  accepting  complainant's  price  of  $1.90. 
At  the  same  time  complainant  telegraphed  that  he  would  give  $1.95  and  then 
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again  on  the  same  date  complainant'  wired  that  he  understood  respondent 
was  accepting  the  offer  of  $1.90.     Complainant  claimed  that  raider  protest 
he  paid  the  draft  at  $1.92-^:  per  "bag  and  that  respondent  overcharged 
complainant  $18.25,  for  which  amount  reparat  ion  was  sought . . 

On  or  ahout  Oct.  31,  complainant  purchased  from -respondent  two 
carloads  of  sound,  unfrosted  potatoes  at  $2.05  per  cwt.     The  potatoes 
were  shipped  from  Carihou  to  Pittshurgh.     Complainant  claimed  that  upon 
arrival  they  were  found  to  contain  unsound  and  frost  damaged  potatoes; 
that  two  cars  of  potatoes  to  replace  them  were  purchased  from  a  company 
at  Greeley,  Colo.,  at  $2.42^  per  hag,  or  a  difference  of  SVg-^^  per  hag, 
and  that  conplainant  was  therefore  damaged  in  the  sum  of  $285. 

Respondent  claimed  hoth  the  last  mentioned  cars  were  inspected 
hy  a  Federal  inspector  after  arrival  on  Nov.  9  and  found  to  contain 
"some  wet  breakdown  or  soft  rot  follo?/ing  scattered  freezing  in.jury,  hut 
an  average  of  less  than  1%  of  same,  notwithstanding  which  said  cars 
graded  U.S.  1";  that  "because  of  bhe  freezing  injury  respondent  offered 
to  reduce  the  draft  ?25  per  co.r  hut  complainant  asked  for  an  allowance 
of  10^  per  hag  on  each  car,  or  ?76 ,  together  with  additional  expense 
of  $12  for  telegrams ,  etc.  ,  and  that  there  was  no  occasion  for  com- 
plainant'  s  paying  $2.42-j  per  ha^g  for  replacement  potatoes. 

Rulings  lncluded_in  decision 

1.  With  reference  to  the  first  two  cars ,  it  appeared  that ,  due 
to  the  telegrams  heing  sent  at  approximately  the  saune  time,  the  com- 
plainant's offer  was  5^  per  hag  more  than  the  price  at  which  respondent 
agreed  to  sell  the  potatoes,  and  that  each  wanted  to  rely  upon  the  price 
named  hy  the  other.     Due  to  the  misunderstanding,  the  respondent  attempted 
to  compromise  the  difference  hy  making  settlement  on  the  hasis  of  $1.92^, 
which  the  record  indicated  that  the  complainant  accepted.     It  does  not 
appear  that  there  was  any  more  reason  why  the  respondent,  the  seller, 
should  ho  hound  hy  the  higher  offer  of  the  complainant,  the  purchaser, 
than  that  the  complainant  should  he  hound  hy  the  lower  offer  of  the  re- 
spondent.   Under  the  circumstances,  settling  for  $1.92-|  per  hundred 
would  appear  to  he  fair  and  equitahlo. 

2.  The  potatoes  in  the  last  two  cars  were  to  he  "unfrosted"  or 
free  from  frost,  and  while  the  potatoes  in  eachcar  graded  U,  S.  No.  1, 
they  were  not  all  free  from  frost.     Respondent  therefore  did  not  deliver 
potatoes  in  accordance  with  the  terms  of  the  contract.  Respondent 
stated  in  his  answer  that,  although  the  market  on  November  9,  1936,  for 
Green  Aiountain  potatoes  in  sound  condition  was  $2.15,  10/  per  hag,  or 
$76,  would  he  the  maximum  amount  complainant  could  claim,     Respondent,  ' 
however,  denied  in  his  sworn  statement  of  facts  that  com.plainant  was 
entitled  to  any  damages.     Complainant  claimed  that  he  purchased  potatoes 
from  Greeles^-,  Colorado,  at  $2,422-  Ver  hag,  or  $285  more  than  the  price  he 
offered  to  pay  respondent.     The  potatoes  were  alleged  to  have  heen  pur- 
chased in  Colorado  a  considerable  time  after  November  9,  which  was  on 
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or  a'Dout  the  date  the  two  cars  shipped  by  resTjondent  arrived  in  Pitt  shurgh , 
at  a  time  when  complainant ,  according  to  his  own  statement ,  could  have  ob- 
tained sound,  unfrosted  potatoes  at  $2.15  per  hundred.     Based  upon  admissions 
of  the  parties  as  to  the  market  value  of .  unfrosted  potatoes,  complainant 
was  awarded  $76  plus  interest.     Complainant  also  asked  that  the  cost  of 
telegrams  sent  in  an  attempt  to  get  the  matter  adjusted  and  the  cost  of 
inspection  certificates  he  included  in  the  damages,  hut  such  expenses  were 
not  properly  included  in  a  reparation  claim. 

S-1717,  llov.  13,  1937,  Docket  1857:  (Hearing) 
U.S._FH[JiT_SEHVlCS_CO._i  CHICAGO  ,_ILL^  v._B 

BROCKPOie ,.  Y. 

Violation  char_ged:    Failure  to 

deliver  apples  in  accordance  with  contract.' 
Order:     Complaint  dismissed. 

It  was  believed  unnecessary  to  dir 3uss  the  controversy  which  let  to 
the  filing  of  this  complaint  or  the  issues  raised  by  the  parties  since  the 
differences  were  amicably  settled  at  the  hearing  and  a  stipulation  was 
entered  into  by  the  parties  providing  for  dismissal  of  this  proceeding. 

S-1723,  Nov.   16,  1937,  Docket  2513:     (S.  P.) 

GOGHEi\p_BJD]ffiEAG;E_CO._,  iNC.^  KAISAS_CITY  ,_M_g._v_^  A._F_^  TApMmE_CO.^  DENVER,  I 

COLO_^ 

Violation  charged:    Unjustified  rejection  of  a 

carload  of  potatoes. 
Pri,nci;pal  P:oi,rit  i_nvolved:    Potatoes  showing  an  average 

of  8/0  scald  spots  considered  as  not  meeting  the  speci- 

f icat  ion  " sound  arr ivoJ. " 
Order:     CQ.se  dismissed. 

Outli_ne  o.f_fi3rCt^ 

On  June  8,  1936,  by  written  contract,  complainant  sold  to  respondent 
a  c8,rload  of  p)otatoes  to  grade  85;--'  U,   S.  No.  1  "sound  arrival."     The  potatoes  » 
were  shipped  from  \Yasco ,  Calif.  ,  to  respondent  at  Denver,  Colo.,  and  were 
rejected  by  respondent,  who  claimed  they  did  not  conform  to  contract  spec- 
ifications.    Resale  after  rejection  netted  $874.75  and  complainant  asked 
for  an  award  of  $168,  the  difference  between  the  net  contract  price  and 
the  net  resale  price. 

The  potatoes  arrived  at  Denver  on  June  11,  1936,  and  were  inspected 
on  June  12  at  7:25  a.m.     The  inspection  certificate  showed  that  they  were 
ajoproximately  85/0  U.  S.  No.  1  and  contained  scald  spots  which  averaged 
approximately  8/'j,  ranging  in  many  sacks  from  4  to  30/j,  with  less  than  ifo 
decay.     They  were  re  inspected  on  June  15,  at  7:50  a.m.  by  two  Federc?.l  in- 
spectors, who  issued  an  inspection  certificate  which  showed  that  approx- 
imately 12/0  of  the  potatoes  showed  sca,ld  spot  and  less  than  l/o  soft  slimy 
decay. 
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RTilin^ included  in_decj,s_ion 

The  potatoes  did  not  conform  to  the  specifications  of  the  contract 
of  sale  and  respondent's  rejection  was  not  without  reasonahle  cause. 
The  evidence  submitted  on  hehalf  of  each  of  the  parties,  other  than 
the  Inspection  certificates,  as  to  the  condition  of  the  potatoes  was 
very  conflicting  and  in. this  case  was  entitled  to  little  weight,  for 
the  reason  that  there  were  two  Federal  inspections.     The  potatoes  wore 
to  grade  85/o  U.  S.  Ho.  1,  and  they  were  found  to  meet  the  requirements 
of  this  grade,  hut  in  addition  thereto  were  to  he  "sound  arrival,"  as 
set  out  in  the  confirmation  of  sale.     If  the  parties  had  only  specified 
that  the  potatoes  should  grade '85/0  U.  S.  ]>T6.  1,  the  contract  would  have  '■ 
oeen . complied  with,  hut  the  contract  wont  further  and  provided  for  sound 
arrival.    As  the  first  inspection  showed  that  they  contained-  an  approx- 
imate average  of  8fo  scald  spots  and  the  second  inspection  showed  12jo, 
it  could  not  he  said  that  they  vv^ere  sound  on  arrival.     The  case  was 
therefore  dismissed. 

In'an  order  denying  c o nip '.<•;, inant '  s  applicati  n  for  reconsideration, 
the  Secretary  stated  that  while  it  is  true  that  scald  spots  are  grade 
defects,  potatoes  so  affected  are  also  unsound.     It  is  often  impossihle 
to  detect  this  defect  at  shipping  point  because  it  has  not  developed 
sufficiently  hy  that  time  to  hecome  apparent.     It  will  develop  in  transit 
however,  or  after  arrival  at  destination.    Potatoes  which  are  affected 
hy  soft  breakdown,  such  as  is  characteristic  of  scald,  cannot  he  con- 
sidered sound,  for  such  deterioration  is  progressive  and  is  commonly 
followed  hy  decay. 


S-1724,  riov.  16,  1937,  Docket  2448:     (S.  P.) 

Al^I0i:LP10]IJCE__C0.^  li^C.^  AI^IONj.  v._Tip]_IlNK3_&_SCHWIER_C0.  , 

GlNCiMATI_^  OHIO 
Vi_glat2o_n  charged:    Unjustified  rejection  of  a 

carload  of  cahhage. 
?rj,ncipal  Eoj.nt.  Involved:     Hespondent  not  liable  when 

no  meeting  of  minds  in  negotiations  for  sale. 
Order:     Complaint  dismissed. 

Outline  c:f_facts_ 

On  Jan.  6  ,  1936  ,  respondent  wired  complainant  :    QUOTS  US  PRIGS 
CAR  MEDIUM  GREEN  CABEAG-E  EIETY  POUND  3AGS  Al^SlSR  POSTAL.     On  the  same 
date  complainant  replied:    CAR  NICE  QUALITY  COLOR  TWO  TO  FIYE  DANISH 
EIETIES  EIGHTEEN  EIETY  TON  EOB.     The  next  day  respondent  replied:  WIRE 
RECEIVED  AFTER  CLOSING  HOURS  YESTERDAY  IE  CAR  QUALITY  AS  STATED  GAIT  USE 
SEVENTEEN.     On  the  same  day  complainant  wired:     SUBJECT  COiCFIffi-lATION 
EIGHTEEN  VERY  LOWEST  THIS  STOREHOUSE  QUALITY,  and  respondent  replied: 
SHIP  GilR  CABBAGE  EIGHTEEN  IE  QUALITY  EAilGY  AS  STATED.     The  car  of  cabbage 
was  shipped  from  Ashwood,  N.  Y. ,  to  Cincinnati,  Ohio,  but  was  rejected 
by  respondent.     Complainant  claimed  that  resale  netted  $129.01,  and  that 
on  account  of  respondent's  rejection  complainant  suffered  damages  repre- 
sented by  the  difference  between  the  contract  price  and  the  net  resale 
price,  or  $86.99. 
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Respondent  claimed  to  have  purchased  a  car  of  medium  green  cablDage  .. 
and  that  it  was  not  medium  green,  as  shown  "by  the  Goverriment  inspection 
certificate  referred  to  in  the  comijlaint. 

Complainant  filed  a  sworn  statement  of  facts  in  which  it  was  stated 
that  complainant  did  not  contend  that  the  cahbage  "wou.ld  meet  green  color 
requirements"  and  that,  the  cahhage  graded  U.  S.  ITo.  1. 

RulingL.ilicl'uded  ln_.d-ecis_iorL 

There  was  no  meeting  of  the  minds  on  a  material  point  and  therefore 
no  contract  of  sale.     The  respondent  ,  as  indicated  "by  the  first  telegram 
quoted,  wanted  green  cs.'bTDage.     Complainant  specified  "storehouse  quality." 
The  respondent  in  reply  referred  to  "quality  fancy."     The  complaint  was 
therefore  dismissed.  •. 


S-1730,  Nov.  17,  1937,  Docket  2638:  (S. 

B._EELSON  &  CO^,_HC^,_PHILADS]aPHIA,  _PA._v^  DUCKWALL_ERO_S . _^  KOOD_Ei"\/ER , 

0E3. 

Vi_olat_ion  char_ged:     Failure  to  ship  a  carload  of  pears  con- 
forming to  contract  specifications. 

Prj,ncipal  2ol.iiis_involved:    Pears  generally  firm,  few  h£ird, 
do  not  meet  specification  generally  hard,  fe?/  firm;  market 
price  on  Jan,  27  not  a  proper  "basis  for  do.nagos  as  pears  not 
sold,  imtil        Jan.  20;  damages  claimed  considered  speculative. 

Order:     Complaint  dismissed. 

Oiitline  of_fact.s 

On  or  ahout  Jan.  17,  1936,  through  a  "broker,  "by  contract  in  writing, 
complainant  purchased  from  respondent  a  carload  of  pears  which  were  to  "be 
generally  hard,  few  firm,  at  $1.40  per  "box  f,o."b.  Hood  River,  Oregon.  The 
pears  were  shipped  to  Philadelphia,  Pa. ,  where  they  arrived  at  4:30  a.m. 
Jan.  28,  and  were  unloaded  and  accepted  by  complainant,  who  paid  the  full 
purchase  Tjrice  without  protest.     Complainant  claimed  the  pears  did  not 
meet  contract  specifications  and  that  the  failure  of  respondent  to  make 
shipment  in  conformity  with  contract  resulted  in  damages  of  $322.50,  claimed 
to  "be  the  difference  "between  what  the  pears  would  have  "been  worth  had  they 
complied  vjith  the  contract  and  the  market  value  as  actually  delivered. 

Respondent  attributed  the  damages  to  the  fact  that  a  suhstantial 
numher  of  the  pears,  279  "boxes,  were  frozen  in  transit.     Respondent  filed 
a  sworn  statement  stating  that  the  frosted  pears  sold  for  a  difference  of 
30  to  50  cents  a  "box,  indicating  that  the  freezing  injury  was  severe  enough 
to  have  damaged  the  entire  contents  of  the  car  and  not  only  the  279  hoxes. 
Respondent  says  that  the  pears  that  were  sold  for  an  average  of  $2.55,  upon 
which  price  the  complainant  "based  its  claim  for  da,mages  on  pears  that  were 
not  frosted,  v/ere  sold  under  date  of  Jan.  27,  1936,  but  that  the  pears  in 
question  did  not  arrive  at  Philadelphia  until  4:30  a.m. ,  Jan.  28.  Further- 
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more,  the  pears  that  were  sold  for  an  average  of  $2.56  per  "box  on  Jan, 
27  originated  in  the  Rogiie  Pdver  district  of  Oregon,  and  hot  in  the 
Hood  River  district ,  and  that  pears  shipped  from  the  former  district 
during  the  1935-1936  season  were  recognized  as  superior  to  those  in 
the  latter.    The  respondent  also  called  attention  to  the  difference 
in  sizes  of  the  pears  sold  on  Jan.  27  and  said  that  complainant's  hasis 
for  damages  was  not  a  proper  method  of  arriving  at  the  actual  damages. 

Rglings  in'cluded.in  decision 

1,  The  pears  did  not  conform  to  specifications  of  the  contract, 
of  sale.     The  contract  called  for  a  carload  of  v^^ars  which  were  gener- 
ally hard,  few  firm,  and  the  respondent  was  verbally  advised  that  they 
were  generally  hard,  few  firm.     However,  when  the  inspector  analyzed  , 
his  noteg  in  order  to  prepare  a  certificate,  he  found  that  they  were 
generally  firm,  few  hard.  '  .  ■„ 

2.  The  "basis  of  damages  claimed  "by  complainant  was  speculative. 
441  hoxes  of  pears  were  sold  oy  complainant  on  Jan.  30  and  279  hoxes, 
which  were  frosted,  were  sold  Dy  complainant  on  ^'e'b.  3.  Complainant 
"based  its  claim  for  dam.ages  on  the  alleged  market  jjrice  of  pears  on 
Jan,  27.     The  pears  sold  on  that  date  were  from,  another  district  and 
of  different  sizes  from  those  shipped  hj''  respondent.     The  complaint 
was  therefore  dismissed. 

S-1735,  Kov.  22,  1937,  i^ocket  2548:     (S.  P.) 

LERI^R_FHJiT_&_PRODUGE_G_0 .  ^  ST^  LOU  IS  ,_bliO .  _v^ 
ABB  GOLDBERG^  n^C..j.  YOUNGSTOWN^  OH_Iol 

Zio.latipn  charjgod:    Unjustified  rejection  of  a  carload 
of  grapes . 

PrJ.nci£al  point  Involvedj.     If  term  "finest  quality" 
meant  finest  quality  Tokays,  it  could  only  mean 
U.  S.  Fancy  grade. 

Order:     Complaint  dismissed. 

Out lj,ne  of  facts 

On  or  alDout  Oct.  3,  1936,  complainant  and  respondent  exchanged  a 
series  of  telegrams  wherein  complainant  offered  to  sell,  and  the  re- 
spondent agreed  to  purchase,  a  carload  of  grapes  descri"bed  "by  complainant 
a.s  finest  quality  Gerrards  American  Beauty  Tokays.    Pursuant  to  the  ox-  . 
change  of  telegrams,  complainant,  on  or  ahout  Oct.  4,  1936,  diverted  a 
car  shipped  from  California,  and  then  in  transit,  to  respondent  at 
Youngstown,  0.    Upon  arrival  at  Youngstown  on  or  a"bout  Oct.  7,  it  was 
rejected  "by  respondent  on  the  ground  that  the  grapes  did  not  conform  to 
specifications  of  the  contract.     Complainant  claimed  that  "finest  quality" 
did  not  mean  more  than  U.  S.  One.  Respo.ndent ,  however,  claimed  that  it 
did  not  contract  for  U.   3.  One  quality  grapes,  but  for  a  higher  grade. 
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Bui i ng_ i ncj-udo d  in_ de cj. b j,o n 

The  term  "finest  quality"  is  somewhat  indefinite;  if  it  is  inter- 
preted as  meo-ning  finest  quality  Tokays,  it  could  only  mean  in  terms  of  the 
U.  S.  Standards,  U.  S.  Fancy  Grade ,  and  the  complainant's  proof  esta'blished 
the  fact  that  the  grapes  under  consideration  graded  U.  S.  One,  rather  than 
U.   S.  Fancy.     If  "finest  quality  Gerrard  American  Beauty  Tokays"  is  inter- 
preted to  mean  the  finest  quality  that  S.  A.   Gtsrrard  Gompajay  were  handling, 
complainant  failed  to  offer  any  proof  that  the  grade  shipped  T,?as  the  finest 
quality  heing  handled  hy  Gerrard.     Disregarding  the  difference  of  opinion 
as  to  the  meaning  of  the  term  "finest  quality"  as  used  in  the  contract ,  and 
accepting  comxjlainant '  s  interpretation  thereof,  complainant  failed  to  estab- 
lish the  fact  that  the  grapes  offered  for  delivery  were  the  finest  quality 
"being  shipped  "by  S.  A.  Gerrard  Company,  and  therefore  failed  to  prove  de- 
livery of  grapes  conforming  to  contract  reqiiirement s .     The  complaint  was 
therefore  dismissed. 

S-1741,  Nov.  22,  1937,  Docket  2415:     (S.  p.) 

BIG  7  FRUIT  WAE,EE01JSES_,  ffiC._^  lAKIM.i  WASH,.  v._B^  S._SMALL_,.  YAKMA^  IASH_^ 

Vi_glati,on  charged:    Failure  to  deliver  three  carloads  of  apples 
in  accordance  with  contract. 

Pr_inc_ipal  no_int  involved:    By  failing  to,  give  shipping  instruc- 
tions at  proper  time  the  "buyer  "breached  the  contract  and 
there'by  released  the  seller  from  any  duty  to  deliver. 

Order:     Complaint  dismissed.  ■ 

Outline_of  fa£t_s 

On  or  ahout  Oct.   15,  1935,  respondent  sold  to  Max  N.   Smith  Company 
three  carloads  of  Extra  Fancy  Winesap  apples,  756  "boxes  to  the  caT'load, 
at  80;^  per  "box  f.o.h.  Yakima,  "Washington,  the  contract  providing  !-hat  they 
were  to  "be  shipped  one  carload  in  SIovem"ber,  1935,  one  on  Jan,  2,  1936,  and 
one  on  Jan.  14,  1936,  the  "buyer  to  furnish  shipping  instructions  as  to 
destination  later.     The  "buyer  failed  to  furnish  instructions  for  the  dates 
specified  in  the  contract,  the  only  instructions  given,  "being  one  shipping 
order  dated  Jan.  4,  1936,  for  shipment  Jan.  8,  1936,  and  the  shipping  order 
for  two  cars  dated  Fe"b.  8,  1936,  for  shipment  not  later  than  Fe"b.  10.  The 
seller  admitted  delivery  was  never  made. 

Max  N.  Smith,  doing  business  as  Max  N.   Smith  Com.pany  of  Yakima,  7/ash.  , 
by  instrument  dated  March  6,  1936,  assigned  his  rights  under  the  contract 
to  complainant,  and  complainant  then  filed  the  complaint  in  this  case  for 
damages  in  the  sum  of  $500,  the  alleged  difference  between  the  contract 
price  and  the  amount  paid  to  replace  the  apples  which  were  not  delivered. 

Respondent,  in  his  answer  and  sworn  statement  of  facts,  alleged  and 
claimed  that  he  made  an  offer  to  deliver  to  Ma^:  N.  Smith  on  Nov.  20,  1935, 
in  the  presence  of  witnesses,  cold  storage  extra  fancy  defrosted  Vv'inesaps, 
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with  certificate  showing  that  the  shipment  met  the  Standard  United 
States  Export  Requirement;  however,  complainant  in  its  reply  denied 
that  any  such  offer  was  made  and  neither  party  submitted  further  proof 
to  substantiate  his  claim  regarding  this  fact. 

Ruling,  included  i,n_d^c2s_ion 

Complainant  failed  to  establish  by  proper  and  sufficient  proof 
that  respondent  failed,  without  reasonable  cause,  to  deliver  the  three 
carloads  of  apples,  and  complainant's  assignor,  by  failing  to  furnish 
shipping  instructions  prior  to  the  dates  specified  in  the  contract, 
breached  the  contract  and  thereby  released  the  seller  from  any  duty  to 
deliver.     The  shipping  orders  attached  to  the  complaint  and  made  a  part 
thereof  and  the  complainant's  sworn  statement  of  fact  established  the 
fact  that  the  buyer  did  not  issue  instructions  prior  to  and  'for  the 
dates  provided  for  delivery  in  the  contract,  but  instead  issued  them  ' 
for  one  car  on  Jan.  4,  1936  to  be  shipped  on  Jan.  8,  and  for  the  two 
remaining  cars  on  ?eb.  8,  to  be  shipped  not  later  than  ?eb.  10.  Several 
court  decisions  were  cited  in  this  decision  of  the  Secretary  in  support 
of  the  position  that  complainant  breached  the  contract  through  failing 
to  give  shipping  instructions  at  the  proper  time.     Complainant  also 
failed  to  submit  s\xfiicient  proof  to  establish  the  Yakima,  Wash,  market 
price  in  November,  1935,  on  Jan.  2,  1936  and  on  Jan.  14,  1936,  the  dates 
specified  by  the  contract  for  delivery.     In  reference  to  damages,  it 
was  established  by  copies  of  invoices  and  inspection  certificates  that 
the  complainant's  assignor  bought  three  carloads  of  apples  of  the  grade 
and  type  specified  in  the  contract  as  follows:    700  boxes  on  Jan.  23, 
1936,  from  a  company  in  Yakima,  at  $1.05  per  box,  and  1625  boxes  from 
another  company  in  Yakima,  on  Feb.  8,  at  $1  per  box,     However,  there 
was  no  proof  submitted  as  to  the  local  market  price  on  the  dates  speci- 
fied in  the  contract.     Complainant,  therefore,  failed  to  prove  the 
extent  to  which  it  was  damaged.     The  complaint  was  dismissed. 

S-1742,  ITov.  22,  1937,  I^ocket  2489:     (S.  P.) 

GEORG-E_A^  CHRISTY  &  SOK  ,_CRISErELDj.  MD^  v._T^  MENIELSOI  C0^,_IIC^, 

"  PITTSBURGH,^  PA^ 

ViolatJ-on  char_ged:    Unjustified  rejection 

of  a  carloa.d  of  tomatoes. 
Pr_inci£al  poj.nt  involved:     That  tomatoes  did  not  meet 

specifications  as  to  pack  and  maturity  was  shown  by 

certificates  of  federal  inspection  at  shipping  point 

and  at  destination. 
Order:    Complaint  dismissed. 

Outline  of  facts 

On  or  about  Aug.  22,  1936,  through  a  broker,  complainant  sold  to 
r|^s;^ondent ,  on  a  delivered  basis,  one  carload  of  tomatoes,  to  be  shipped 
/irom  ro'&ing  point  in  Maryland,  to  Pittsburgh,  Pa.     The  specifications 
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as  shown  in  the  memorandum  of  sale  called  for  "mature  green  stock.  Good 
straight  pack  in  lugs.     Clean,  good  quality  from  new  fields."    Upon  arrival 
at  Pittsburgh  on  or  about  Aug.  24,  respondent  complained  that  the  tomatoes 
did  not  conform  to  specifications  of  the  sale  and  they  were  rejected. 

A  copy  of  the  Tederal-State  of  iviaryland  inspection  certificate  at- 
tached to  the  formal  complaint,  with  respect  to  pack,  showed       *  *  6:c7 
double  wrapped,  remainder  standard  pack,  also  many  packed  as  extra  row 
pack",  and  a  copy  of  the  federal  destination  inspection  certificate,  with 
respect  to  condition,  showed  "*  *  *  Of  stock  free  from  decay  approximately 
55/0  mature  green,  20/o  turning,  15/o  ripe  of  which  less  than  Ifo  is  soft  ripe.**" 

Ruling_ included  2n_decJ:Slon 

Complainant  failed  to  establish  that  he  offered  for  delivery  tomatoes 
which  met  contract  requirements.     He  attached  the  broker's  memorandum  of 
sale  as  an  exhibit  to  the  formal  complaint  and  this  document  was  therefore 
considered  as  evidence  of  what  the  complainant  contended  was  in  the  contract. 
In  its  answer  to  the  formal  complaint,  respondent  raised  the  point  that  the 
evidence  offered  by  complainant  showed  that  complainant  did  not  deliver 
tomatoes  conforming  to  contract  specifications  with  respect  to  pack  and 
condition.     Since  this  was  obviously  so,  it  was  held  that  complainant  failed 
to  make  good  delivery  and  that  respondent's  rejection  was  not  without  reason- 
able cause.     Shipping  point  inspection  showed  that  this  was  not  a  car  of 
straight  pack  tomatoes  and  de'stination  inspection  showed  that  it  was  not  a 

car  of  -mat-ore  green  stock  at  destination.     The  comr)laint  was  therefore  dis- 
missed. 

S- 1745,  Nov.  22,  1937,  Docket  2512:     (S.  P.) 

J.C._SOTLL  PRODUCE  CO^ ,_NAI\/PA^  iDAHO  v._AMTO_OTIT„&_PROLUCE_CO.^  DENVER^  COLO 

Viglatj,oja  charged:    Unjustified  rejection  of  a  carload 
of  grapes. 

PrJ.n^ipal  poJ:njts_ involved:    Buyer  of  fresh  grapes  not  entitled 
to  receive  full  baskets  at  destination  in  delivered  sale; 
Secretary  may  take  judicial  notice  of  fact  that  fresh  grapes 
shrink  appreciably  in  transit;  average  of  15/j  cinished  and 
split  grapes  at  destination  indicates  grapes  did  not  meet 
contract  specifications. 

Order:     Complaint  dismissed. 

Out. line  of  facts 

On  or  about  Sept.  9,  1935,  through  a  broker,  complainant  sold  to 
respondent,  for  prompt  shipment,  one  carload,  of  864  baskets  of  U.  S. 
No.  1  Table  Concord  grapes,  in  half -bushel  baskets,  at  $1  per  basket  de- 
livered Denver,  Colo.,  which,  after  making  an  allowance  for  freight  of 
$273,  left  a  net  price  of  $591.     On  Sept.  11,  complainant  shipped  the 
grapes  from  Ho me dale ,  Idaho,  and  on  Sept.  12  diverted  the  shipment  to  re- 
spondent at  Denver,  Colo. ,  where  it  arrived  Sept.  14  and  was  rejected  by 
respondent.     Eollowing  the  rejection  respondent  made  resale  for  a  net  re- 
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sale  price  of  $280.65  and  asked  for  damages  of  $310.35,  the  difference 
between  the  contract  price  and  the  net  resale  price. 

Respondent  stated  that  the  haskets  of  grapes  were  slack,  heing 
filled  to  within  1-1/2  to  2  inches  from  the  edges  of  the  "baskets  and 
that,  furthermore,  the  grapes  did  not  come  within  the  standard  of  U.S. 
IIo.  1  table  grade.     Respondent  contended  that,  having  specified  the 
type  of  container  in  which  shipment  was  to  be  made,  trade  custom  re- 
quired delivery  by  complainant  at  destination  of  a  full  pack. 

Shipping  point  inspection  certificate  showed  that  the  grapes 
fully  met  the  requirements  of  IJ.  S.  Table  grade  on  Sept.  11,  at  the 
time  of  shipment ,  and  that  the  baskets  were  "well-filled  -  level" , 
and  the  Federal  inspection  certificate  secured  at  destination  on  Sept. 
16  at  10:30  a.m. ,  restricted  to  the  top  half  of  the  load,  showed  all 
baskets  slack,  with  baskets  filled  to  within  1-1/2  to  2  inches  from  the 
edge  of  the  basket  ,  and  that  the  grapes  contained  from  10  to  20^o  aver- 
aging approximately  15/o  of  crushed  and  split  berries,  an  average  of 
approximately  2%  Gray  Mold  decay  generally  following  split  and  crushed 
berries,  and  an  average  of  2^0  of  dried  berries,  in  consequence  of 
which  the  grapes  did  not  then  grade  U,  S.  ITo.  1  Table  grade. 

Depositions  taken  in  accordance  with  authority  granted  by  the 
Department  were  considered  "out  were  not  discussed  in  detail  in  view  of 
the  fact  that  the  decision  in  this  case  would  have  to  be  based  on  the 
question:    Did  the  grapes  conform  to  the  specifications  of  the  contract 
of  sale? 

Rulings  j:ncluded._in  decision 

1.  Respondent's  position  with  respect  to  the  trade  custom  re- 
garding pack,  as  to  which  respondent  offered  insufficient  proof,  was 
not  tenable,  since  it  is  of  such  general  knowledge  as  to  be  notorious 
that  fresh  grapes  will  shrink  appreciably  in  transit,  and  the  Secretary 
may  take  judicial  notice  of  that  fact.     Respondent  having  failed  to 
include  a  requirement  as  to  pack  in  the  contract  contemplating  a  ship- 
ment of  three  days  from  an  Id.alic  shipping  point  to  Denver,  and  the' 
baskets  having  been  well  filled  at  the  time  of  shipment,  his  contention 
that  he  was  entitled  to  receive  full  baskets  at  destination  was  without 
merit. 

2.  The  grapes  tendered  by  complainant  to  respondent  at  Denver 
did  not  conform  to  the  specifications  of  the  contract  of  sale.  The 
shipping  point  inspection  certificate  showed  that  they  fully  met  the 
requirements  of  U.  S.  No.  1  Table  grade  on  Sept.  11,  at  the  time  of 
shipment.     However,  since  the  sale  in  this  instance  was  made  on  a  de- 
livered basis,  respondent  was  entitled  to  require  delivery  of  grapes 
fully  meeting  the  reqiiircment s  of  U.  3.  No.  1  Ta,ble  grade  on  arrival 

at  Denver.     Respondent  secured  an  inspection  at  destination  by  a  Federal 
inspector  some  fifty  hours  after  arrival  of  the  shipment,  which  indi- 
cated that  the  grapes  did  not  meet  the  requirements  of  U.   S.  No.  1 
Table  grade  on  arrival.     Although  Gray  Mold  decay  may  have  developed 
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to  some  extent  during  the  50-hour  period  prior  to  the  time  of  inspection, 
it  was  considered  improhaole  that  there  was  any  appreciahle  development 
of  split ,  crushed  or  dried  "berries  following  arrival  of  the  car  at  Denver. 

3,     Since  the  shipment  failed  to  meet  the  specifications  of  the 
contract  on  arrival  at  Denver,  respondent's  rejection  was  not  without  un- 
reasonahle  cause  and  the  complaint  was  therefore  dismissed. 

S-1759,  Dec.   18,  1937,  Docket  2405:     (S.  P.) 

JOM_m'iAiffliii_co.^  mc.j.  m  ZHMcisco,_cALre\  v.  scott  &_csHACi,_ci];jciimATi, 

^iolatj-on  _charged!    Unjustified  rejection  of  a  carload 
of  asparagus. 

Prj.ncipal  poJ:nt_s_ involved:    Federal  inspection  certificate 
outweighs  other  evidence  as  to  quality,  grade  and  condi- 
tion; asparagus  showing  an  ahnormal  amount  of  decay  and 
wilt  and  an  unusual  amount  of  spreading  heads  considered 
not  to  have  "been  in  suitable  shipping  condition. 

Order:     Complaint  dismissed. 

Ou.t.line  of  facts 

On  or  ahout  April  15,  1936,  complainant  sold  to  respondents  one 
carload  of  asparagus  which  was  shipped  from  Valdez,  Calif. ,  on  April  13 
and  diverted  to  them  at  Cincinnati,  Ohio,  on  April  15.     The  contract  spec- 
ified "492  RIVERLAD  BRAND  FAIWY  LOOSE  WHICH  EqaiVAlENT  liJ  SIZE  TO  THAT 
PACKED  EXTRA  EAITOY  MB  YMCY  BUNCHED  FEW  LARGER  STOP  ALSO  CO^ITAINS  44 
FANCY  BUNCHED  24  EXTRA  FANCY  BUNCHED  RIVERMID  BRAKD  STOP  THIS  ASPARAGUS 
IS  CLEAIJ  AND  PRACTICALLY  FULL  GREEN  OFFER  SUBJECT  CONFIRIv'iAT ION  FOB  SHIP- 
PING POINT  LOOSE  1.50  BUNCHED  EXTRA  FA^TCY  1.85  FAITCY  1.75  PRIiCOOLING  EXTRA 
25.00".    After  rejection  "by  respondents  it  was  resold  at  a  net  of  $380.56. 
Damages  wore  originally  claimed  in  the  amount  of  $503.84  "but  su"bsequent  to 
the  filing  of  the  complaint  the  amount  claimed  was  reduced  to  $481.84. 

In  their  answer  respondents  claimed  the  asparagus  was  not  equivalent 
in  size  to  that  packed  as  Extra  Fancy  and  Fancy,  with  a  few  larger,  and 
that  Federal  inspection  at  Cincinnati  indicated  it  was  defective  "because 
of  spreading  heads,  wilt  and  decay.     Later  respondents  filed  a  statement 
of  facts  wherein  it  was  stated  that  the  "basis  of  rejection  was  not  as  to 
size  only  "but  was  as  to  condition  and  quality  as  well. 

The  asparagus  was  not  inspected  "by  a  Federal  or  Federal-State  in- 
spector in  California  "but  was  inspected  "by  a  Federal  inspector  at  Cincin- 
nati, Ohio,  on  April  20  and  23,  1936. 
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•  ^ialing_  lncluded_in  decision 

The  asparagus  did  not  conform  to  the  specifications  of  the 
contract  of  purchase  and  sale  he cause  it  was  not  in  suit ah le  shipping 
condition.    Both  parties  suhmitted  evidence  as  to  the  quality,  grade 
and  condition.     The  evidence  was  considered  hut  was  entitled  to  little 
weight  in  view  of  the  fact  that  there  was  a  Federal  inspection  made. 
That  inspection  showed  that, the  asparagus  did  conform  to  the  terms 
and  specifications  of  the  contract  as  to  size.     It  also  showed  that  in 
the  asparagus  marked  "fancy"  and  "extra  fancy"  lO/o  showed  damage  due 
to  the  spreading  of  the  heads  with  an  average  of  4/o  wilt  and  an  average 
of  6/0  showing  decay.     Of  the  asparagus  which  was  termed  "loose"  there 
was  an  average  of  1$  damage  due  to  the  spreading  of  heads,  6/o  stalks 
wilted  and       showing  decay.  ,  This  inspection  showed  that  the  asparagus 
did  not  conform  to  the  specifications  of  the  contract  of  sale  because 
it  was  not  in  suitable  shipping  condition.    Respondent's  rejection  was 
not  without  reasonahle  cause  and  the  complaint  was  therefore  dismissed. 

S-1751,  Dec.  13,  1937,  Docket  2627:     (S.  P.) 

LESF^  SOMl^R_&.CC._j.  EEW  YOEI£i  N._Y^  v.„JAI^S_TOZZI_j.  MIAMI ,_I'LA^ 

^ijolatj-on  charged:    Failure  to  deliver  a  carload  of 
tomatoes  in  accordance  with  contract  specifications. 

Pri.ncipal  poj,njts_invo Ived :     Terms  of  contract  must  be 
shown  before  decision  can  be  made;  complainant  must 
show  violation;  upon  failure  of  principal  to  pay  as 
agreed,  agent  has  right  to  maire  other  disposition 

.    ,  of  car  purchased  for  principal. 

Order:    Complaint  dismissed. 

Out lj.ne  of  facts 

The  facts  as  stated  by  the  parties  showed  that  on  or  about 
March  3,  1937,  complainants'  agent,  who  was  then  located  in  Miami,  Fla. , 
inspected,  accepted  and  purchased  a  carload  of  tomatoes  from  respondent 
for  immediate  shipment  to  com.plainant s  in  New  York,       Y.  Complainants 
stated  that  this  agreement  was  reduced  to  iiuriting  but  the  record  failed 
to  contain  any  evidence  of  a  written  contract  having  been  made  and  the 
telegrams  placed  in  evidence  failed  to  disclose  all  the  details  which 
complainants  contended  were  included.     In  this  respect  complainants 
claimed  that  the  shipment  contained  600  lugs  for  which  they  contracted 
to  pay  $934;  respondent  contended  that  it  contained  but  580  lugs,  for 
which  the  contract  price  was  $801.    Moreover,  respondent  contended 
that,  due  to  difficulty  in  collecting  from  complainants  on  a  former 
shipment,  the  tomatoes  were  not  to  be  delivered  until  the  contract 
purchase  price  had  been  paid.     Complainants  contended  that  they  had 
purchased  the  tomatoes  and  accepted  liability  for  the  purchase  price, 
which  they  were  ready  and  willing  to  pay..    As  a  result  of  complainants' 
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failure  to  wire  the  contract  purchase  price  within  the  time  allowed  "by 
respondent,  respondent  made  other  disposition  of  the  shipment  and  com- 
plainants "brought  this  proceeding  to  recover  the  damage  alleged  to  have 
heen  sustained  "by  them  as  the  result  of  respondent's  failure  to  deliver 
the  tomatoes  to  them. 

Eul ing._ i nc  lude  d  i.n_de.cisj.on 

The  telegrams  quoted  in  the  decision  constituted  all  the  supporting 
testimony,  other  than  the  sworn  statements  of  the  parties  themselves,  which 
was  contained  in  the  record.     It  was,  therefore,  clearly  evident  that  there 
was  no  showing  of  the  terms  of  the  contract  which  are  pertinent  and  must 
"be  known  "before  a  decision  with  reference  to  the  rights  of  the  parties  could 
"be  made.     So  far  as  the  record  disclosed,  the  agreement  may  have  provided 
for  the  contract  purchase  price  to  "be  paid  immediately  on  acceptance  "by 
complainants'  agent,  in  which  case  respondent  was  within  his  rights  in  mak- 
ing other  disposition  of  the  car  as  he  did  in  the  instant  case.  Moreover, 
the  wire  sent  hy  John  J.  Tozzi,  Inc.  ,  quoted  in  the  decision,  stated  that 
the  complainants  would  pay  for  the  shipment  "if  decide  take  it."    This  in 
itself  was  a  strong  indication  that  the  complainants  T/hen  first  approached 
on  the  matter  of  payment  may'  have  indicated  that  they  would  reject  the  ship- 
ment if  it  failed  to  meet  their  ideas  of  what  the  quality  and  condition 
should  he.     It  was,  of  course,  useless  to  go  into  what  the  parties  may  have 
meant.     The  fact  remained  that  it  was  first  of  all  necessary  for  the  com- 
plainants to  clearly  show  a  violation  of  the  act  "by  the  respondent  ,  and 
this  complainants  failed  to  do.     The  complaint  was  therefore  dismissed. 

S-1764,  Dec.   13,  1937,  Docket  2561:     (S.  P.) 

&E01ERS  EXCEAImG:E_,  lORFOLK ,_VA._v^  ABE  FELDMN,,  PHILADELPHIA ,_PA. 

Vi_cjlation  charged:    Unjustified  rejection  of  a  car  of  spinach. 

Principal  point s_ involved:  "Normal  transportation  service  and 
conditions"  applies  to  performance  "by  carrier  and  not  to 
whether  a  specific  protective  service  is  normal;  downy 
mildew  lO^o  to  25/o,  averaging  15/o  to  20%,  in  2-daj/  haul 
is  ahnormal  and  indicates  spinach  was  not  in  suita"ble 
shipping  condition;  loss  must  he  proved. 

Order:     Complaint  dismissed. 

Outline  of  facts 

On  Dec.  8,  1936,  through  a  hroker,  complainant  sold  to  respondent 
one  car  of  U.  S.  No.  1  curly  Savoy  Spinach  at  55?f  per  "bushel  f.o.b.  The 
car  was  shipped  from  "Virginia  to  Philadelphia,  Pa.  ,  "but  upon  arrival  was 
refused  hy  respondent.  Complainant  alleged  that  it  was  resold  for  a  net 
of  $220.83,  and  asked  for  damages  of  $164.17,  the  difference  hetween  the 
original  sale  price  and  the  amount  netted  hy  resale. 

Complainant  contended  that  respondent  specified  that  this  car  of 
spinach  he  shipped  with  no  ice  in  the  hunkers  and  with  no  ice  inside  the 
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car  on  top  of  the  load;  that  this  was  an  -unusual  method  hy  which  to 
ship  spinach  and  the  order  was  accepted  on  an  f.o.h.  Norfolk  hasis  only 
and  shipped  solely  at  the  respondent's  risk.     Complainant  also  con- 
tended that  the  normal  and  customary  wiEJy  to  ship  spinach  from  the 
Norfolk  section  at  that  season  of  the  year  is  with  top  ice  over  the 
load  and  that  normal  service  was  not  provided  in  this  instance  due  to 
respondent's  specific  instructions  that  no  top  ice  "be  used.     As  a  "basis 
for  its  contention,  complainant  called  attention  to  the  fact  that  the 
suitable  shipping  condition  regulation  refers  to  the  shipment  "being  handle ( 
"under  normal  transportation  service  and  conditions,"    Complainant  con- 
tended that  this  regulation  did  not  apply  to  this  case  hecause  the 
instructions  of  the  respondent  provided  for  shipment  without  hunlcer 
a.nd  top  ice,  which  was  not  the  customary  or  normal  way  to  ship  spinach 
at  that  time  of  the  year. 

Eespondent  denied  that  complainant  tendered  U.  S,  No,  1  spinach 
and  maintained  that  the  destination  inspection  and  the  appeal  inspec- 
tion showed  the  commodity  was  not  in  suitable  shipping  condition. 

Jederal-State  inspection  made  at  Berkley,  Va. ,  on  Dec.  8  cert- 
ified the  spinach  as  of  U.  S.  No.  1  quality.     Federal  inspection  made 
of  the  car  at  destination  on  Dec.  10  showed  downy  mildew  ranging  from 
10/0  to  25/0 — mostly  15%  to  20%.    On  the  following  day,  an  appeal  in- 
spection was  made  virhich  showed  downy  mildew  ranging  from  8%  to  4:0%, 
mostly  15%  to  25%. 

Rulings  lncluded_in  decision 

1.  Complainant's  contention  in  regard  to  the  use  of  the  words 
"Normal  transportation  service  and  conditions"  was  without  merit.  This 
part  of  the  regulation  pertaining  to  suitable  shipping  condition  ap- 
plies to  the  performance  hy  the  carrier  in  a  normal  manner  of  the  ser- 
vices contracted  for  at  time  of  hilling.     In  other  words  "normal 
transportation  service,"  as  used  in  the  regulations,  was  not  intended 
to  cover  the  point  of  whether  or  not  a  specified  protective  service  is 
normal  under  the  circumstances.     The  contention  of  the  complainant 
could  he  sustained  only  if  it  were  shown  that  the  respondent  did  not 
give  proper  shipping  instructions  to  the  carrier  and  that  this  was 
responsible  for  the  abnormal  deterioration  in  transit. 

2.  The  abnormal  deterioration  of  the  spinach  while  in  transit 
showed  that  it  was  not  in  suitable  shipping  condition,     The  inspections 
clearly  showed  that  the  deterioration  from  Dec.  8  to  Dec.  10  and  11 
was  abnormal.    Although  making  statements'  that  shipment  without  top  ice 
was  not  customary  during  that  season  of  the  year  from  the  Norfolk  sec- 
tion, complainant  wholly  failed  to  submit  any  proof  that  top  ice  was 
required  to  carry  the  spinach  to  destination  without  abnormal  deteriora- 
tion.    As  a  matter  of  fact,  with  only  a  two-day  haul,  the  amount  of 
downy  mildew  found  in  the  car  upon  arrival  at  Philadelphia  was  very 
excessive.     The  complaint  was  therefore  dismissed. 
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3.     Respondent  failed  to  show  any  loss  "because  of  complainant's 
failure  to  ship  a  car  of  spinach  coirrplying  with  the  terms  of  the  contract 
and  his  count ercomplaint  was  therefore  dismissed. 

S-1768,  Dec.  13,  1937,  Docket  2580:     (S.  P.) 

AECH_P_j.  limAMOHE_j_  WICHITA ,_MSAS  v._IELp'D  J._SOTO  GO^  ,_SACEME|TrO  ,_CALiF^ 

Violatj, on  charged:    Failure  to  pay  "brokerage  on  the  sa.le 

of  a  carload  of  tomatoes. 
Principal  point.  _ilivolved:     Complainant's  counter-offer  v^as 

not  accepted  "by  respondent  and  therefore  no  contract  was 

consummated  and  hence  no  "brokerage  earned. 
Order:     Complaint  dismissed. 

Outline  of  facts  '  - 

On  August.   11,  1936,  respondent  "by  telegram  offered  to  complainant, 
in  interstate  commerce,  tomatoes  for  sale,  as  follows:    OFFER  SUBJECT  TO 
CONFIRMATION  FOB  SHIPPING  POINT  PROi/IPT  S H IP iVtENT  STONES  HEAVY  6x6  AND  lARGER 
85^0  USl  $1  LUG  ANSWER  QUICK,  which  meant  that  under  this  offer  and  the 
regulations  of  the  Secretaiy  of  Agriculture  defining  "prompt  shipment" 
that  the  respondent  had.  until  midnight  of  Aug.  14  to  make  shipment.  Later 
on  Aug.  11,  complainant  ,  presumahly  on  "behalf  of  the  Merchants  Produce  ^o.  , 
submitted  "by  telegram  to  respondent  what  amoiinted  to  a  counter-offer,  limit- 
ing the  shipping  date  for  the  carload  of  tomatoes  to  August  12  "sure." 
The  counter-offer  was  not  accepted  "by  respondent ,  which  advised  complainant 
by  telegram  Aug.  12 ,  that  it  had  "previously  "booked  up  yesterday  and  today 
confirm  car  Merchants  Produce  tomorrow  sure  heavy  5x5  &  5x6."  Respondent's 
said  telegram  of  Aug.  12  Y/as  not  replied  to  "by  complainant  and  respondent 
did  not  ship  the  tomatoes.     Complainvant  claimed  a  "brokerage  of  $25  on  the 
sale  of  the  car  to  Merchants  Produce  Co. ,  Enid,  Okla. ,  with  which  company 
he  had  entered  into  negotiations  in  writing  on  or  about  Aug.  12  for  one 
car  of  85/0  U.  S.  No.  1  Stone  tomatoes  at  $1  per  lug. 

J^iiSg_ii]:Cl■U•d:ed  in_decls2on 

The  counter-offer  of  complainant  limiting  the  shipping  date  was  not 
accepted  "by  respondent.    Under  the  circumstances,  therefore,  respondent 
was  justified  in  not  making  shipment  to  the  Merchants  Produce  Company,  and 
it  could  not  "be  considered  the  complainant  earned  a  "brokerage  fee  on  the 
said  car  of  tomatoes  "because  of  his  failure  to  negotiate  a  valid  contract 
of  sale.     Complainant's  complaint  was  therefore  dismissed. 
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S-1778,  Dec.  18,  1937,  Docket  2625:     (S.  P.) 

WE  SCO  FOODS  00^- ,:jSUGCliSSORS  TO„r^  l-_BALDWINi  iNC.j.  CHICAGO ILL^  v. 
G-E0RG3_C^  7AimR_^  I^C.^  and/or_PALpR-Ip]DBBRG,_ING^.  ,_MjmpA^^  Mim 

Violation  charged-    Failure  to  account  for  deficits 
on  two  carloads  df; potatoes. 

Pri,nci2al  2oi:nts_ involved;    Unexplained  unusual  difference 
"between  price  represen-ted  to  consignor  and  actual  price 
received  resulted  in.  dismissal;  counter  complaint  not 
filed  within  nine  months'  period  considered  as  an 
answer  and  set-off  against  complainant ' s  claim. 

Ordej;:    Complaint  dismissed;  countercomplaint  dismissed. 

Outline  of  ^act^  ■ ;  ;, 

On  or  about  June  4,  1936,  respondent  informed  complainant  that  it 
had  a  few  cars  of  Sritish  Columhia  Russet  potatoes  for  sale,  and  desired 
to  know  what  they  would  "bring.     Complainant,  a  few  days  thereafter , 
indicated  to  respondent  that  they  would  pro'balDly  sell  for  from  $4.25  to 
$4.75  per  cwt.  ,  8-nd  relying  on  the  representations  made  "by  complainant 
as  to  price,  respondent  shipped  to  complainant  two  carloads  of  potatoes 
from  New  Westminster,  Canada,  to  Chicago,  111.     Complainant  sold  the 
potatoes,  without  advising  respondent,  for  $1.55  per  cwt.,  resulting 
in  a  deficit  on  "both  carloads  in  the  total  amount  of  $157.74,  for  which 
complainant  asked  an  award. 

Respondent  filed  a  countercomplaint  dated  April  21,  1937,  seek- 
ing reparation  in  the  sum  of  $602.89  on  one  car  and  $499.37  on  the  other. 
It  was  stated  "by  respondent  that  the  quality  of  the  poto-toes  was  as 
represented,  and  that  respondent  was  led  to  "believe  they  would  sell  for 
$4.75  per  cwt.  at  Chicago,  and  that  they  should  not  have  "been  sold  under 
$3  per  cwt.  ,  the  counterclaim  "being  for  the  difference  "between  carlot 
sales  at  that  price  per  cwt.  and  the  expenses  and  commissions  shown  "by 
complainant . 

.^^liligs  j:ncluded_in  decision 

1.  Respondent  shipped  to  complainant  a  consignment  of  two  car- 
loads of  potatoes,  "based  on  complainant's  representation  that  they  would 
sell  for  from  $4.25  to  $4.75  per  cwt.  "but  they  were  sold  "by  complainant 
for  $1.55  per  cwt.  without  giving  any  satisfactory  explanation  for  the 
most  unusual  difference  in  the  actual  price  and  the  estimated  price. 
Complainant's  claim  for  reparation  due  to  the  deficit  was  therefore 
dismissed. 

2.  Respondent's  counterclaim  was  not  filed  within  the  nine 
months'  statutory  period,  and  therefore  was  dismissed.     However,  it 
could  "be,  and  was  considered  as  an  answer,  or  in  the  nature  of  a  set-off 
against  the  claim  filed  "by  complainant,  which  claim  was  filed  within 
the  nine  months'  statutory  period. 
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S-1788,  Jan.  4,  1938,  Docket  2737:     (S.  P.) 

CHAS^  G._SIJMPRS_^  JIk,_IIC^,_™_rEE^I)OM_j.  PA^  v._PlOWATY_BROS.^  ^{0.^.  CHICAGO, 

ILL. 

Violatj,on  charged:    Failure  to  deliver  in  accordance  with 
contract  two  carloads  of  carrots. 

Pri.ncip.al  2^oint_s_involv;ed:    Three  monthsf  delay  in  purchasing 
replacement  cars  was  unreasonable  time;  failure  to  show 
that  carrots  purchased  as  replacements  were  of  same  grade 
and  quality  as  called  for  in  hroker's  confirmation  of  sale, 
purchase  of  cars  greatly  in  excess  of  minimum  weigjit  and 
delay  necessitated  dismissal. 

Order:     Complaint  dismissed. 

Outline  of  facts 

The  evidence  disclosed  that  complainant  and  respondent  had  numerous 
dealings  in  the  recent  past.    Between  Oct .  12  and  Oct.  30,  1936,  respondent 
sold  to'  complainant  15  carloads  of  carrots.     On  Sept.  30,  1936,  the  hroker 
prepared  a  so-called  confirmation  of  sale  covering  the  sale  of  4  cars  of 
U,  S,  No.  1  Canners  Carrots,  sacked,  at  $24  per  ton  f.o.h.  to  complainant, 
"shipments  via  PE.R  1  5th  1  6th  1  8th  and  1  9th  -  weather  permitting,"  for 
the  account  of  John  M.  Ghamherlain ,  ITewark,  IT.  Y.  ,  who  was  at  that  time  an 
employee  or  agent  of  respondent.     Respondent  failed  to  ship  from  loading 
points  in  the  State  of  New  York,  to  compls^inant  at  New  Freedom,  Pa.  ,  two 
of  the  carloads  of  carrots  and  complainant  contended  it  suffered  damages  of 
$180,  heing  the  difference  "between  what  the  two  carloads  would  have  cost  if 
they  had  heen  delivered  "by  respondent  and  the  cost  of  replacement  purchases. 

Respondent  contended  that  the  contract  of  sale  was  made  with  Chamber- 
lain in  his  individual  capacity  and  not  as  its  agent,  and  filed  a  sworn  state- 
ment of  facts  stating  that  on  Nov.  21,  1936  there  appeared  in  The  Packer  a 
notice  that  John  N.  Chamherlain  was  no  longer  connected  in  any  capacity 
with  respondent  and  that  this  was  known  to  the  entire  industry. 

Respondent  had  no  actual  notice  of  this  contract  until  the  latter 
part  of  Decemher,  1935,  or  the  first  part  of  January,  1937.     On  January  7, 
1937,  complainant  wired  respondent  at  Chicago:    "YOU  OWE  US  TWO  CARS  CARROTS 
TO  BE  SHIPPED  BY  CHAMBERLAIN  NEWARK  NEW  YORK  STOP  FINCH  OR  WE  UNABLE  TO  GET 
CHAMBERLAIN  TO  SHIP  ♦  *  * .  >'     On  Jan.  8,  respondent  wrote  complainant: 
11*  ♦  *This  comes  to  us  as  a  surprise.     Our  Mr.  Bergart ,  who  was  also  at 
Newark  when  we  closed  that  office,  advises  he  knew  nothing  ahout  it.  *  *  *". 

Ruling_ included  in_decj.si.on 

Complainant  waited  for  more  than  a  reasonahle  time  "before  purchasing 
two  carloads  of  carrots  to  replace  those  called  for  in  the  contract.  Ac- 
cording to  complainant's  contention  and  the  so-called  confirmation  of  sale, 
relied  upon  "by  complainant  ,  the  last  car  was  to  have  "been  shipped  on  or 
a'bout  Oct.  9,  1936,  and  no  demand  was  made  upon  respondent  until  two  or 
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three  months  later.     Respondent  stated  that  the  market  for  carrots  had 
advanced  and  the  first  replacement  carload  was  not  purchased  by  com- 
plainant until  Jan.  19,  1937,  or  more  than  three  months  after  the  last 
carload  was  to  have  been  shipped  under  the  original  contract.  Further- 
more, complainant  did  not  show  that  the  two  carloa.ds  of  carrots  pur- 
chased to  fulfil  the  order  were  of  the  same  grade  and  quality  as  those 
covered  by  the  so-called  broker's  confirmation  of  sale.    Moreover,  the 
minimum  carload  weight  of  carrots  is  24,000  pounds,  while  the  weight 
of  the  two  carloads  purchased  by  complainant  in  lieu  of  those  which  it 
claimed  respondent  should  have  shipped  was  considerably  in  excess  of 
the  minimam  weight,  as  one  weighed  30,000  pounds  and  the  other  35,000 
poTinds.     It  appeared,  therefore,  that  complainant  wholly  failed  to  sus- 
tain the  burden  of  proof  and  the  complaint  was  therefore  dismissed. 

S-1791,  Jan.  4,  1938,  Docket  2816:     (S.  P.) 

mSMTE-BEMAM^-STEJ©ERG_CO._^  IKG.^  BRIDGSPORT,^,  COm  v. 
ADAM_IffiBEm_&_Cp._j.  MEWARIC^  N.]'j^ 

Violation  charged:    Failure  to  deliver  a  carload  of 

apples  in  accordance  with  contract. 
PrJ.nci£al  ^oint  involved;     It  was  incumbent  on  complainant 

to  establish  its  case  by  a  fair  preponderance  of  the 

evidence. 
Order :    Complaint  dismissed. 

Outline  of  facts 

On  April  9,  1937,  complainant  and  respondents,  through  a  broker, 
entered  into  negotiations  for  the  purchase  and  sale  of  a  carload  of 
a-pples  to  be  shipped  from  Winchester,  Virginia,  to  Bridgeport,  Conn. 
Complainant  claimed  to  have  bought  a  car  of  U.  S,  No.  1  York  Imperials, 
2g-  inches  and  up,  at  the  agreed  price  of  $1.90  per  bushel  delivered; 
that  respondents  failed  to  ship  the  apples,  which  should  have  been 
shipped  April  10  and  should  have  arrived  April  13;  and  claimed  damages 
in  the  sujn  of  the  difference  between  the  contract  price  of  $1.90  per 
bushel  and  the  market  price  of  $2  .25  per  bushel  at  Bridgeport  on 
April  13,  for  apples  of  like  kind  and  quality,  or  35^  per  bushel  on  a 
carload  of  528  bushels,  making  a  total  of  $184.80. 

Respondents  denied  that  any  contract  was  entered  into. 

Ruling_included  in_ decision 

Complainant  failed  to  establish  by  a  fair  preponderance  of  the 
evidence  that  it  negotiated  a  contract  of  jJurchase  and  sale  for  the 
apples  in  question.    The  evidence  in  this  case  was  in  direct  conflict 
and  was  based  ent irely  upon  telephone  conversations.    The  complaint 
was  therefore  dismissed. 
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S-1794,  Jan.  6,  1938,  Docket  2676:     (S.  P.) 

AlviERJCAlI_PRODUCS_SUPPLY  CO^ ,_SEi^TlE_i  fASH_^  v.._C^.  M.__BROOT^  RSDLAIIDS_^  CALD;. 

.Yi^lS:^!©!!  charged-    Failure  to  deliver  a  shipment  of  oranges. 

Prj,nci£al  poJ.nt  involvedj.    Seller  had  rcasonalDle  cause  for 

failure  to  ship  when    he  had  the  oranges  ready  "but  truck  designated 
"by  coniplainant  failed  to  arrive  until  shipment  held  up  "by  State 
officials  "because  of  supposed  frozen  condition. 

Or^er:  Complaint  dismissed^  „  „  . 

Dut.l2ne  of  facts 

On  or  a"bout  Jan.  12,  1937,  "by  contract  in  writing,  respondent  sold 
to  complainant  200  hexes  of  oranges  at  prices  varying  from  $1.40  per  "box 
to  $1.90,  depending  upon  the  size  of  the  oranges,  or  a  total  contract  price 
of  $352.20  f.o."b.  Eedlands,  Calif.,  to  "be  shipped  from  Redlands  to  Seattle, 
Wash.     It  was  agreed  "between  the  parties  that  they  were  to  he  loaded  in 
the  truck  or  trucks  of  the  Hendricks  Tru.ck  Co.  which  was  employed  "by  com- 
plainant to  haul  them.     Complainant  guaranteed  payment  for  the  oranges  "by 
a  hank  draft  upon  presentation  of  a  trucker's  shipping  receipt.     On  Jan.  13, 
respondent  wired  complainant  that  the  guarantee  had  "been  received,  asking 
where  the  truck  was,  and  stating  that  the  oranges  were  roadj".     On  the  same 
day,  respondent  telephoned  Hendricks  Truck  Co.  and  was  informed  that  the 
trucks  were  delayed  and  it  was  not  known  when  one  Would  he  availahle. 
Again  on  the  same  date,  respondent  telegraphed  complainant  that  arrange- 
ments must  he  made  for  hauling  and  that  the  Hendricks  tnack  was  not  avail- 
ahle until  the  last  of  the  week,  and  shotild  he  in  then.     Complainant  replied 
and  directed  respondent  to  hold  the  oranges.     Suhscquent  to  Jan.  13  and 
prior  to  Jan.  19,  cold  weather  prevailed  in  Redlands ,  Calif.,  and  the  State 
of  California  officials  would  not  permit  the  oranges  to  he  shipped.  The 
200  hoxes  of  oranges  had  heen  placed  in  the  packing  house  prior  to  the 
freezing  weather,  hut,  according  to  the  State  officials,  they  showed  freez- 
ing injury  slightly  in  excess  of  the  tolerance.    Resxoondent  contested  the 
ruling  and  finally  prevailed  in  the  State  court.     The  truck  did  not  arrive 
until  Jan.  19  or  20,  and  respondent  was  not  permitted  to  ship  the  oranges 
at  that  date.     Complainant  claimed  damages  of  $327.80,  hasod  on  the  differ- 
ence hetween  the  contract  price  and  the  market  price  less  truck  charges  of 
60^^  per  hox. 

Bui ing_ included  in_decis_ion 

The  record  indicated  that  neither  party  sjiticipated  the  freezing 
weather  that  followed  Jan.  13,  which  was  the  cause  of  tlie  State  officials 
forhidding  the  movement  of  the  200  hoxes  of  oranges  then  in  the  packing 
house  and  ready  for  shipment.     following  the  freezing  weather,  the  oranges 
could  not  he  shipped  hecause  the  State  officials  thought  that  some  of  the 
oranges  were  frozen  in  excess  of  the  tolerance.    Apparently  this  Ti'as  an 
error  and  the  respondent  instituted  suit  in  court  and  the  order  of  the  State 
was  set  aside.     Hoivever ,  the  decision  came  too  late  to  ship  the  oranges. 
The  contract  of  purchase  and  sale  called  for  prompt  shipment ,  and  the  oranges 
were  ready  for  shipment  on  Jan.  13.     It  seemed  that  respondent  vras  ready  to 
comply  with  his  agreement  to  sell  and  deliver  in  accordance  with  the  terms 
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of  the  contract,  ajad  that  complainant,  who  had  designated  the 
Hendricks  Track  Company  to  haul  the  oranges,  should  he  the  one  to 
suffer  rather  than  the  respondent  for  the  failure  of  the  trucking 
company  to  have  a  truck  at  Redlands  on  or  ahout  January  13.     It  could 
not  he  said,  therefore,  that  respondent  failed  to  ship  the  oranges 
without  reasonable  cause,  and  the  complaint  was  therefore  dismissed. 

S-1795,  Jan.  5,  1938,  Docket  2674:  '  (S.P.) 

J.P._McA5AMS_&_Cg.^INC^,  J\TEW_I-IAVEN^  COm  v._AmM  IplBELER  &  CO.  , 
pWARKj.  N.J. 

Violation  charged:     Failure  to  acco-ont 
for  brokerage. 

Principal  poi.nt  involved;     It  was  incumbent 
upon  complainant  to  establish  its  case  by 
a  fair  preponderance  of  the  evidence. 
'  Order:     Complaint  dismissed. 


Out.line  of  Pacts 

Complainant  claimed  that  on  or  about  April  9,  1937,  respondents 
by  telephone  sold  through  complainant,  as  broker,  3  carloads  of  U.S. 
No.  1  York  Imperial  apples  at  the  agreed  price  of  $1.90  per  bushel 
delivered  on  2  cars  and  $1.75  f.o.b.  on  the  third  car,  shipment  to  be 
made  from  Winchester,  Va.  to  purchasers  at  Bridgeport,  Waterbury, 
and  New  Haven,  Conn.      Complainant  sought  an  award  for  $60  to  cover 
brokerage  fees  on  the  sale  of  the  cars. 

Respondents  contended  that  complainant  claimed  to  be  the 
representative  of  the  American  Fruit  Growers,  Inc. ,  of  New  Havon; 
that  American  Fruit  Growers  Inc. ,  at  New  York  stated  complainant  did 
not  represent  them;     that  complainant  was  then  advised  it  would  be 
necessary  to  have  a  bank  g-uarantee  and  that  the  memorand'con  of  sale 
on  each  car  would  be  disregarded  ijiiless  it  showed  the  terms  P^^^^-^ff-Q^ 
by  bank  g-aarantee  upon  presentation  of  U.S.  No,  1  Government  inspection 
Winchester  acceptance;     and  that  respondents  received  no  corrected 
memoranda  and  "considered  the  deal  off.'' 

Complainant  filed  a  sworn  statement  of  f  ting  the  terms 

of  sale  were  .agreed  upon  in  a  telephone  conversation  and  respondent  was 
informed  complainant  was  the  duly  authorized  agent  in  the  State  of 
Connecticut  for  the  American  Frait  Growers,  Inc.;     that  on  April  10, 
in  a  telephone  conversation  with  respondents,  complainant  was  informed 
that  a  partner  in  the  transaction  had  had  trouble  with  the  three 
purchasers  and  it  was  necessary  that  there  be  a  bank  g-uarantee  covering 
the  invoices;     that  the  demand  was  modified  to  $200  per  car  and  the 
customers  accordingly  notified,  but  that  they  saw  no  necessity  for 
such  a  deposit  or  guarantee. 
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R"aling_incl"aded  ln_Decj^sion 

Complainant  failed  to  establish  "by  a  fair  preponderance  of  the 
evidence  that  it  negotiated  contracts  for  the  purchase  and  sale  of 
the  three  carloads  of  apples.     The  evidence  disclosed  that  the 
negotiations  for  the  purchase  and  sale  of  the  three  carloads  of 
apples  were  over  the  long  distance  telephone.     Complainant  contended 
that  respondents  confirmed  the  sale  of  the  apples  and  respondents 
denied  this.     There  were,  also  conflicting  statements  as  to  what 
representations  v/ere  made  hy  complainant  rega^rding  its  affiliation 
with  the  American  Trait  Growers,  Inc.    The  complaint  was  therefore 
dismissed. 


S-1795,  Jan.   6,  1938,  Docket  2720:  (S.P.) 

EVSLOFF  &  SAVITZ_^  PHILADELPHIA^  PA^  v._S^H^  MOra,_MgiJOT_GAPJp:L,PA. 

Violati_on  charged:     Failure  to  account  for  a 

carload  of  lettuce. 
Principal  wl^i  involved:     Complainant  failed  to 

prove  the  existence  of  a  contract  of  sale. 
Order:     Complaint  dismissed. 

0-at_li^ne  of  Facts 

On  or  about  April  22,  193?,  complainants  and  respondent  entered 
into  negotiations  over  the  long  distance  telephone  for  the  handling 
of  a  carload  of  lettuce  which  was  shipped  from  Phoenix,  Arizona,  to 
Mo"Lint  Carmel,  Pa.     Complainants  contended  that  the  lettuce  was  sold 
to  respondent  at  $2.55  per  crate,  less  freight  charges  to  Mo-unt 
Carmel,  making  the  total  net  price  $390.84. 

Respondent  denied  that  he  purchased  the  lettuce,  but  contended 
that  he  only  agreed  to  handle  the  shipment  on  consignment,  that  the 
lettuce  was  sold  for  the  best  price  obtainable  and  respondent  ac- 
co"anted  to  complainants  for  the  net  proceeds.    Respondent  filed  a 
deposition  taken  pursuant  to  authority  granted  by  this  Department, 
which  supported  the  allegations  set  forth  in  the  ansv/er.     In  addition, 
three  depositions  of  employees  and  a,ssociates  of  respondent,  which 
were  taken  purs'oant  to  authority  of  this  Department,  were  filed. 

Rul i ng_ i n c lude d  in_De  cj^s  i.o n 

Complainants  fa.iled  to  establish  by  a  fair  preponderance 
of  the  evidence  that  there  was  a  purchase  and  sale  of  the  lettuce 
in  question.     All  the  d.epositions  submitted  by  respondent  supported 
or  tended  to  support  the  answer  sworn  to  by  respondent.    The  record 
shov/ed  that  respondent  tendered  his  check  to  com.plainants  for  the  net 
proceeds  received  from  the  sale  of  the  lettuce.     The  complaint  was 
therefore  dismissed. 
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S-1797,  Jan.  6,  1938,  Docket  2484:  (S.P.) 

THE  I.  ROTHSCHILD_PRODUCE_CO.^  G:IffilIEY,_GOLOEiI)0  v._PETE  HIl/IPHRIES 
CO^,_PARIS^  TEXA.S. 

Violation  ch_arged:    Unjustified  rejection 
of  a  carload  of  potatoes. 

Principal  poinjt  involved:    Erroneous  billing 
and  failure  of  complainant  promptly  to 
release  carload  furnished  reasonable 
cause  for  respondent's  refusal  to  accept, 
damage  to  potatoes  being  caused  by  six 
days  delay  on  track  attributable  to 
complainant. 

OuWi^ne  of  Facts 

On  or  about  September  18,  1936,  through  a  broker,  by  contract 
in  writing,  complainant  sold  to  respondent  one  carload  of  U.S.  No,  1 
Triumph  potatoes,  containing  360  bags,  at  the  agreed  price  of  $2.40 
per  cwt.  delivered,  less  freight  of  $237,60,  or  a  total  net  sales 
price  of  $626,40.     The  potatoes  were  shipped  by  The  Farr  Co.  on 
September  17,  from  Cottier,  Wyoming,  to  itself  at  North  Platte, 
Nebraska  and  on  September  18,  the  car  was  diverted  by  the  shipper  to 
complainant,  Paris,  Texas,  advise  Pete  Humphries  Co.     It  arrived  at 
Paris  September  21,  at  8:30  p.m.,  was  placed  for  delivery  that  day, 
and  respondent  notified    September  22  of  its  arrival.  Complainant 
mailed  a  delivery  order  with  bill  of  lading  and  draft  attached  to 
the  Citizens  National  Bank,  Paris.    This  appeared  to  have  been  an 
error  by  com.plainant ,  for  there  was  no  bank  by  that  name  located  in 
Paris.     Complainant  apparently,  after  being  advised  of  the  error, 
mailed  a  delivery  order  with  bill  of  lading  and  draft  attached, 
October  1,  1936,  to  the  Liberty  National  Bank,  Paris,  v/hich  was 
received  by  the  bank  on  October  3,     The  record  showed  that  respondent 
was  unable. to  obtain  delivery  without  the  delivery  order  and  it  was 
not  "ontil  September  28  that  the  car  was  released  to  respondent  under 
complainant's  instructions  to  the  carrier.     Within  one  hour  after 
the  release  on  September  28,  respondent  had  inspected  the  shipment 
and  notified  the  broker  that  the  shipment  was  rejected  because  of 
the  decayed  condition  of  the  potatoes,  but  that  it  would  accept  the 
car  if  protected  against  loss  resulting  from  decay  or  that  it  wo-old 
accept  a  replacement  car  of  good  potatoes.     Complainant  declined  to 
give  respondent  credit  for  the  amount  of  the  decay,  and  declined  to 
ship  it  another  car  of  potatoes.     Complainant  thereafter  resold  the 
car  for  net  proceeds  of  $293  and  asked  for  damages  of  $333.40,  the 
difference  between  the  original  contract  price,  $626.40,  and  net 
proceeds  of  resale. 
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Ealing_inc_l.;aded  i.n_Dec_ision 

The  refusal  of  respondsnt  to  accept  the  potatoes  was, not 
without  reasonable  cause  and  was  not  in  violation  of  section  2  of 
the  Act.     It  clearly  appeared  that  respondent  used  due  diligence 
in  promptly  inspecting  and  rejecting  the  potatoes  after  the  car 
was  released  to  it,  and  that  any  damage  res'olting  to  the  potatoes 
"by  reason  of  the  fact  that  the  car  remained  on  the  tracks  for 
approximately  six  days  was  attributable  solely  to  the  complainant 
because  of  its  fairare  to  promptly  furnish  a  delivery  order  or 
instruct  the  carrier  to  release  the  car  to  respondent.     The  complaint 
was  therefore  dismissed. 

S-1800,Jan.  8,  1938,  Docket  2691:  (S.P.) 

LITMM_PR0DUCE_C01'.TAlfY^  KA-5SAS_CXTY,_Mp._v_^  FAR^/ERS  DISTRIBUTING 
CO_^,_INC^,_PHOENIX^  ARIZONA  Al^m  ^SCO  FOOLS  CO^,„KANSAS  CITY,^  MO. 

ViolatJ^on  charged:     Failure  tr'oly  and  correctly 
to  account . 

Principal  point s_involved:     Secretary  may  take 
judicial  notice  of  Government  market  reports; 
acceptance  of  allowance  offered  precludes 
granting  of  additional  allowance. 

Order:     Complaint  di.sm-issed. 

Out^line  £f_Fact_s 

On  or  about  July  18,  1936,  through  Wesco  Foods  Co.,  a 
broker,  complainant  purchased  from  Farmers  Distributing  Co.  a  car- 
load of  cantaloupes  to  consist  of  53  crates  of  J-ambo  27 '  s ,  259 
crates  of  J-umbo  36' s  and  12  Flats.     The  cantaloupes  were  shipped 
from  Alhambra,  Arizona,  to  Kansas  City,  Mo. ,  where  they  arrived  on 
or  about  July  19.     Complainant  discovered  there  were  259  crates  of 
J'ombo  27 's  and  53  crates  of  J-cunbo  36 's  and  thereupon  wired  Farmers 
Distributing  Co.     Complainant  asked  for  an  allowance  of  25$^  per 
crate  but  Farmers  Distributing  Co.  agreed  to  make  an  allov/ance  of 
lO^z^  per  crate  because  of  the  error  in  size.     This  allowance  was 
not  satisfactory  to  complainant  and  on  July  19,  Fai^mers  Distributing 
Co.  attempted  to  divert  the  car  from  Kansas  City.     Hov/ever,  complain- 
ant had  •onloaded  the  car  and  made  no  further  complaint  -cuitil  July 
24,  when  it  telegraphed  Farmers  Distributing  Co.  that  payment  was 
being  withheld  because  the  size  did  not  conform  to  contract 
specifications. 
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Farmers  DlstriVating  Co.  claimed  that  on  July  17,  two  days 
prior  to  the  arrival  of  the  car,  a  wire  was  sent  correcting  the 
manifest,  and  that  a  copy  of  the  manifest  was  tacked  just  inside 
the  car  door  plainly  visihle  to  anyone  opening  the  car;     that  a 
10(1;  allowance  was  agreed  to,  that  this  was  a  fair  average  allow- 
ance for  the  error,  v/hich  made  the  net  proceeds  of  $259.70 
received  hy  this  respondent,  fair  and  reasonahle,  and  that  the 
market  reports  did  not  justify  the  exorbitant  fig-ores  set  forth 
"by  complainant  as  to  its  alleged  loss. 

Wesco  Foods  Co.  stated  it  acted  as  "broker  for  a  disclosed 
principal  and  that  after  negotiating  the  sale  and  receiving  the 
"brokerage  fee  it  had  no  control  v/hatevor  over  the  cantaloupes 
shipped  as  complainant  was  "billed  direct  "by  Farmers  Distri'buting 
Co. 

Ruling^  i.nc.l'iid.ed_in  Decision 

1.  Wesco  Foods  Co.  acted  as  "broker  and  the  record  did 
not  disclose  that  it  was  at  facilt  in  handling  the  transaction. 
The  complaint  was  therefore  dismissed  as  to  Wesco  Foods  Co. 

2.  The  cantaloupes  did  not  conform  to  the  specifications 
of  the  contract  of  purchase  and  sale  as  to  size,  "but  complainant 
finally  agreed  to  accept  an  allov/ance  of  10^?^  per  crate  and  for 
this  reason  no  additional  allowance  for  damages  could  properly 
"be  granted  to  complainant.     It  was  true  that  complainant  desired 
an  allowance  of  25^  per  crate  but  10*;/^  finally  was  accepted. 
Complainant  attempted  to  esta"blish    damages  "by  showing  the  prices 
at  v/hich  the  cantaloupes  were  sold  from  July  20  to  31,  inclusive. 
The  Secretcary  of  Agriculture  may  take  judicial  notice  of  the 
reports  of  the  market  prices  issued  "by  the  Bureau  of  Agricult'oral 
Economics.    The  prices  for  cantaloupes  on  July  18,  1936,  which 

was  the  date  the;  contract  was  entered  into,  were  shown  to  "be  higher 
than  they  v/ere  at  any  time  subsequent  to  July  31.     Between  July  22 
and  31  there  were  not  enough  sales  of  cantaloupes  arriving  by  rail 
to  quote.    I>aring  this  time  homegrown  cantaloupes  were  arriving  in 
Kansas  City  and  the  m.arket  v;as  lower  than  it  was  on  July  18,  19 
or  20.     The  prices  on  cantaloupes  sold  by  complainant  on  July  20 
were  materially  higher  than  on  those  sold  the  latter  part  of  July. 
The  complaint  was  dismissed  as  to  Farmers  Distributing  Co.  Inc. 
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S-1801,  Jan.  8,  1938,  Docket  2505:  (S.P.) 

THEODOp_SCHMITZ_,  INC._^  pW  YORK_^  N.Y._v^  J._EDWARD  McGOWAN , _MARLBORO , 
l.Y. 

Violation  charged:     Failure  to  deliver 
apples  in  compliance  with  contract. 

Principal  point_s_involved:    Having  failed  to 
show  authorization  to  handle  348  hbls.  on 
consignment,  complainant  m"ast  accoimt  at  the 
agreed  purchase  price;     settlement  between 
parties  permits  dismissal 

Order:     Complaint  dismissed. 

Out.li_ne  of  Facts 

On  or  about  March  9,  1936,  complainant  and  respondent 
entered  into  an  oral  agreement  in  "interstate  or  foreign  commerce" 
wherehy  complainant  purchased  from  respondent  548  hhls.  of  Ben 
Davis  apples  at  the  agreed  price  of  $2.40  per  hhl.  "f.o.h.  steamer, 
New  York,"  for  exoort  to  Europe.     The  apples  were  delivered  'hy 
respondent  at  Jersey  City,  H.J. ,  for  export,  and  complainant  paid 
to  respondent  $1095,20  on  acco-ant  at  the  time  they  were  delivered 
at  the  wharf.     One  lot  of  200  "bhls.  failed  to  meet  U.S.  standards 
for  export  because  of  scald  in  excess  of  the  tolerance  of  2fo 
allowed,  and  was  therefore  not  up  to  contract  requirements.  Com- 
plainant promptly  notified  respondent  that  hecause  of  the  failure 
of  this  lot  to  meet  contract  requirements  it  would  he  necessary  to 
handle  the  throe  lots  on  consignment,  to  which  complainant 
contended  respondent  agreed.     Complainant  consigned  the  entire 
548  hhls.  and  accounts  sales  in  the  record  showed  com.plainant 
received  a  total  s'om  of  $877.05,  which  failed,  to  equal  the  advance 
of  $1095.20  "by  $218.15  and  an  award  was  therefore  asked  for 
$218.15  plus  a  commission  of  lO^z^  per  hhl.  ,  or  $54,80,  and  an 
'onexplained  item  of  $10,  or  a  total  of  $282.95. 

Respondent  admitted  he  agreed  to  deliver  to  complainant 
apples  suitable  for  export  and  that  the  lot  which  failed  to  meet 
these  requirements  should  he  handled  by  complainant  on  consignment, 
but  denied  that  such  an  agreement  was  entered  into  with  reference 
to  the  other  lots  which  did  meet  export  requirements. 
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Ruling__in eluded  in_Dec_ision 

Complainant  failed  to  prove  that  the  consignment  agreement 
included  more  than  the  200  hbl.  lot  which  failed  to  meet  export 
req-oireraents.     It  was  clearly  shown  that  one  lot  of  108  bhls. 
showed  no  evidence  of  scald  and  that  another  lot  of  240  hhls. 
showed  V]o  slight  scald,  which  is  well  within  the  tolerance  allov/cd 
for  export  certification.     Both  of  these  lots,  therefore,  met  the 
reqjairements  of  the  U.S.  Standards  for  export.     Under  these  con- 
ditions, it  appeared  that  complainant  should  account  to  respond- 
ent for  the  full  contract  price  of  $2.40  per  hbl.  for  each  of  the 
lots  of  108  hhls.  and  240  hbls. ,  or  for  the  total  sum  of  $835.20. 
The  third  lot,  which  was  properly  handled  hy  complainant  on 
consignment,  showed  a  net  return  of  $283.70,  from  which  should 
he  deducted  $52.50,  which  respondent  admitted  should  he  charged 
against  him,  thus  leaving  a  difference  of  $231.20  to  he  credited 
to  respondent  on  this  lot.    The  s-ams  of  $835.20  and  $231.20,  or 
a  total  of  $1066,40,  should  therefore,  he  credited  against  the 
advance  of  $1095.20,  thus  leaving  a  difference  of  $28.80  in 
complainant's  favor.     Since  there  was  no  showing  of  authority 
for  the  deduction  of  the  $10  charge  hy  complainant,  it  was  ignored. 
A  letter  written  to  the  Department  hy  complainant  "onder  date  of 
Aug-ast  25,  1937,  acknowledged  the  receipt  of  $50  from  respond- 
ent to  he  credited  on  the  transaction.     It  therefore  appeared 
that  respondent  had  settled  with  complainant  in  full,  including 
interest,  and  the  complaint  was  therefore  dismissed. 


S-1802,  Jan.  8,  1938,  Docket  2577:  (S.P.) 

G.  JfflWSY_CADMN,_IARGO^  FLA._v^  S.  S._C0ACHMAN  &  SONS^  CLEARWATER, 


Violation  charged:     Failure  to  ac co-ant  for 

189  hoxes  of  oranges. 
Principal  point  involved:     The  contract  did  ' 

not  cover  frait  condemned  hy  State  and 

Federal  inspectors. 
Order:     Complaint  dismissed. 

O'^iline  pf_Facts 

On  or  about  February  28,  1936,  by  contract  in  writing,  com- 
plainant sold,  at  $1.50  per  box,  to  respondents  a  crop  of  Valencia 
oranges  then  hanging  on  the  trees  at  Largo,  Florida,  to  be  picked 
and  disposed  of  before  March  15,  1936,  which  date  later  was  ex- 
tended to  suit  the  convenience  of  respondents.     Respondents  picked 
1473  boxes  of  oranges  and  paid  for  1284  boxes  which"  were  shipped 
in  interstate  commerce.     Complainant  asked  an  award  of  $283.50 
to  cover  the  balance  of  189  boxes  at  $1.50  per  box. 
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Respondents  claimed  that  the  contract  covered  only  merchant- 
ahle  frait  and  that  the  189  hexes,  having  heen  picked  hy  respond- 
ents' picking  crew  at  complainant's  insistence,  were  delivered  to 
respondents'  packing  house  and  were  inspected  and  condem.ned  Dy 
hoth  State  and  Federal  inspectors  as  heing  immature  and  'anfit  for 
h"ijiman  cons'amption.     Complainant  maintained  that  the  oranges  were 
sold  with  the  assurance  that  all  the  fruit  was  covered  by  the  agree- 
ment . 

E.-aXing__in eluded  i.n__Decisi.on 

Respondents'  statement  in  their  sworn  answer  that  189  "boxes 
were  immature  and  urjiier  chant  able ,  and  for  those  reasons  v/ere  con- 
demned by  both  Federal  and  State  inspectors,  was  not  denied  by 
complainant.     The  contract  read,  in  part:     "It  is  mutually  agreed 
that    in  the  event  any  governmental,  or  other  agency,  imposes 
regula.tions  apparently  valid  from  a  source  apparently  possessing 
authority  preventing  at  any  time  during  the  life  of  this  contract 
the  shipping  and  interstate  m.ovement  of  any  part  of  said  fruit 
p'orchased  under  this  contract,  then  in  that  event  p-archaser  v/ill 
not  be  required  to  pay  Grower  for  that  portion  of  said  fruit 
covered  azid  withheld  from  m.arket  by  virtue  of  such  reg-ulations. " 
Under  this  portion  of  the  contract,  respondents  were  not  req-aired 
to  pay  the  com.plain.ant  for  oranges  that  were  not  permitted  to  move 
in  interstate  commerce,  after  condemnation  by  the  inspectors.  The 
complaint  v/as  therefore  dismissed. 

S-1805,  <Jan.  11,  1938,  Socket  2681:  (S.P.) 

DYER_.JUiD_lAOON  PRODUCE  CO^,_ST  ._LpUIS^  MC_^  v.  H^W^EIP^  and/or 
FLORIDA  EAST_COAST_GROWERS_ASSOCI AT  lON^  MIAIvII  ,_5'L0RIM  . 

Yio.lati.on  charged:  Failure  to  deliver  a 
carload  of  tomatoes  in  accordance  with 
contract  specifications. 

Z^i^^liE^l  ]2oi^t.s_invo^lved:  Alm.ost  daily  rainfall 
over  eastern  Florida  and  no  evidence  that 
shipper  could  have  purchased  similar  tomatoes 
to  fulfill  contract  indicated  fail"are  to  ship 
tomatoes  "suitable  for  repacking"  was  not  with- 
out reasonable  cause;    market  value  of  Florida 
tomatoes  not  proved' by  market  valtie  of  Mexican 
tomatoes. 

Order:     Complaint  dism.issed. 
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Out].i,ne  of  Facts 

On  or  atout  February  4,  1936,  through  a  "broker,  hy  contract 
in  writing,  complainant  p-orchased  from  respondent  one  carload, of 
Florida  tomatoes,  size  6x6  a-id  larger,  at  $1.35  per  lug,  and  not 
over  10,0  lugs  of  size  6x7,  at  $1.10  per  lug,  f.o.h.  Florida  shipping 
point,  shipment  "As  soon  as  possihle."    On  or  about  Fehraary  20, . 
respondent  shipped  a  car  of  tomatoes  from  Peters,  Florida  to       ■  / 
complaina'nt  at.  St.  Louis,  Mo.  which  complainant,  rejected  upon  ar- 
rival hecaiise  it  contained  more  than  100  lugs  of  size  6x7,  namely, 
12S  lugs,  and  because  the  tomatoes  did  not  meet  the  specification 
of  the  contract  which  called  for  "Straight  Pack  Q;aality  suitable 
for  repacking."     Coraplainaait  asked  for  $472.50  damages,  represent- 
ing the  difference  between  the  market  value  of  Mexican  repacked  ■  ,. . 
tomatoes  February  4,  at  $3  per  lug  for  630  lugs,  and  $3.75  per  lug,  . 
the  market  value  of  Mexican  tomatoes  February  10,  the  earliest 
date  that  the  said  carload  of  tomatoes  could  have  been  available 
had  the  respondent  shipped  it  promptly. 

Rulings.  included_in  ]Deci3.ion 

1,     The  record  disclosed  that  it  rained  in  eastern  Florida 
practically  every  day  from  Febraary  4,  1936,  the  date  of  the 
contract,  to  February  20,  1936,  the  date  of  shipment,  which  made  it 
impossible  for  respondent  to  shij)  tomatoes  of  a  quality  "suitable 
for  repacking,"     a3.id  that  respondent  advised  the  broker,  but  upon 
the  suggestion  of  the  broker  to  ship  to  complainants  the  "best 
quality  available"  the  respondent  shipped  the  said, car  of  tomatoes 
"v;ith  -understanding  they  will  accept  shipment  though  not  suitable 
for  repacking."     In  view    of  the  facts  that  there  was  an  almost 
daily  rainfall  at  shipping  point,  that  it  appeared  to, have  been 
general  over  eastern  Florida,  and  that  no  evidence  was  submitted 
tending  to  show  respondent  co-old  have  gone  oiit  and  p-archased  tomatoes 
of  a  similar  kind,  size  and  quality  elsewhere  to  f-aliill  its 
contract,  the  faiTare  of  respondent  to  ship  tomatoes  "s'aitable  for 
repacking"  was  not,  "imder  the  circ-omstances ,  witho-at  reasonable 
cause . 

2.  Under  the  pro-v;ision  "Shipment  as  soon  as  possible"  specified 
in  the  contract  of  p-archase,  complainant  had  the  right  any  time 
after  twelve  da;:,^s  from  the  date  of  the  contract  to  cancel  the 
contract  of  p-urchase.     Altho-agh  notified  of  the  existing  conditions 
he  failed  to  avail  himself  of  this  privilege.     In  holding  that  the 
fail-ure  of  respondent  to  ship  tomatoes  of  a  q-aality  suitable  for 
repacking  was  not  witho'dt  reasonable  ca'use  "onder  the  circ-omstances 
of  this  case,  f-oll  consideration  also  was  given  to  the  evidence 
which  showed  that  respondent  several  times  advised  the  broker,  who 
also^acted  in  this  transaction  as  agent  for  complainant,  of  the 
quality  and  condition, of  the  tom.atoes  res-olting  from  the  almost 
daily ^  rainfall,  and  that  it  was  -upon  the  suggestion  of  the  broker 
to  "give  them  best  quality  available"  that  respondent  finally  shipped 
the  said  car  of  tomatoes. 
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3.     CoraplaincJit  failed  to  shov;  any  relationship  between 
Mexican  toraatoes  and  Florida  tomatoes  for  the  s.-iid  period.  With- 
out s'ach  sliowing,  the  market  value  of  I/Iexican  tonvitoes  could  not 
'be  accepted  as  proof  of  the  market  value  of  Florida  tonatoes. 
Conplainant  therefore  failed  to,  prove  the  ai'ao'ont  of  dam.agcs 
claimed  and  the  comjjlaint  was  dismissed.  ,  .  • 

S-1806,  Jan.  11,  1938,  ^o.cket  2553:  (S.P.) 

ZIOMER  VSaSTABIS  EXCHMGS^  INC._,  LOS  ANGELES, _CALIF^  v._S^H^ 
■  BODDING:HOUSE_andXor  &U3T_PSLIAS,__GHICA(£0^  I^LIIOIS. 

Y.iolata^on  charged:    Unjustified  rejection  of 

•a  carload  of  tonatoes. 
_Princi;pal_points  involved :    Lahor  troubles  do 
xiot  excuse  shipper  from  raakin,^  delivery; 
responsibility  for  prompt  loading  v/as  on 
shipper;     duty  of  broker  to  keep  buyer 
advised. 
Order:     Con^jjlaint  dismissed. 

Cuilijie  of_^acts. 

On  or  about  October  5,  1935,  by  exchange  of 'telegrams ,  com- 
plainant sold  to  G-ast  Helias,  thro-ogh  S.H,  Boddinghouse ,  a  broker, 
a  carload  of  tomatoes,  straight  pack  6x6  or  larger,  at  SI. 15  per 
lug' for  85^0  U.S.  No,  1  or  better,  and  65fi?  per  lug  for  U.S.  No.  2, 
f.o.b.  Los  Angelesj  Galif ,  ,  making  the  total  contro-ct  price 
$664.25.     The  tomatoes  were  shipped  from  Los  Angeles  to  Chicago, 
Illinois  but  were  rejected  by  Helias  and  were  then  resold  by  com- 
plainant for  the  net  price  of  $249,45,  resulting  in  damages  to 
complainant  of  $414,80,  for  which  an  award  was  asked. 

Gomplainant  filed  a  sv/orn  statement  of  f;-',cts,   stating  that 
one  small  load  of  not  more  than  25  or  30  lugs  was  packed  and  loaded 
on  October  10;     that  on  a,GCo"unt  of  strikes  among  field  workers  it 
vfas  impossible  to  secure  any  field  labor  to  harvest  the  tomatoes 
and  for  that  reason  packing  ceased;     that  packing  was  resumed  on 
October  13  and  loading  of  the  car  finished  on  the  14th.  Complain- 
ant' also  said  that  Boddinghouse  v:as  asked  if  it  would  be  satis- 
factory to  include  25  No.  2s  and  that  he  replied  in  the  affirmative. 
Government  inspection  certificate  and  manifest  were  airmailed  on 
October-  15  after  secm-ing  Boddinghouse '  s  approval  to  ship  a.nd  no 
objection  was.  made  ujitil  October  22.     Complainant  contended  that 
Boddinghouse  had  no  authority  to  insert  in  the  memorandom  of  sale 
"six  sixes  and  larger." 
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C-ust  Helias  contended  hir,  rejection  was  justified  for  three 
reasons:    First,  tViat  the  tomatoes  ordered  v;ere  to  "be  6x6  and  larger: 
second,  that  he  ordered  straight  and  not  "standard"  pack;     and  third, 
that  there  was  a  misrepresentation  of  tlie  facts  regarding  the  date 
of  shipment.    He  f -or the r  said  he  was  not  responsible  for  the  strike 
and  lai)or  trouhle,  and  that  it  is  contrary  to  trade  practice  to 
ship  tomatoes  which  require  four  days  for  packing. 

Federal-State  inspection  certificate  dated  October  14, 
1936,  read,  in  part:     "**Mostly  extra  row  pack,  some  straight 
pack,  some  lugs  packed  with  7x7  center  and  'bottom.  l,ayer  with 
6x6  tops.     The  inspection  certificate  showed  that  there  were  31 
lugs  which  graded  U.S.  IMo.  2  and  that  inspection  and  loading 
coi:imenced  October  10,  1936. 

Rulings  ir.cludod._in  Decision 

1.  The  tomatoes  did  not  conform,  to  specifications  of  the 
contract  of  sale  and  Gust  Relias '  rejection  was  not  without  reason- 
able cause.    He  ordered  tomatoes  that  wore  6x6  and  larger,  straight- 
pack,  and  expected  the  tomatoes  to  be  loaded  promptly  ;and  not  over 

a  period  of  approximately  4  days.     Comiplainant  attributed  the  dela,y ' 
in  loading  to  labor  troubles.     However,  it  was  inciombent  upon 
compla,inant  and  not  resoondent  Relias  to  see  that  the  loading  was 
done  reasonably  promptly  without  having  some  tomatoes  remain  in 
the  car  for  3  or  4  days  before  being  shipped.     The  complaint  was 
therefore  dismissed  as  to  Gust  Relias. 

2.  Complainant  contended  that  S.H.  BoddinF^house  Y/as  ad- 
vised about  the  strike  of  the  laborers  which  caused  the  delajj^  in 
loading,  and  about  the  size  and  pack  of  the  tomatoes.  However, 
the  record  did  not  indicate  that  the  broker  informed  Gust  Relias 
concerning  these  ma,tters.     If  this  be  true,  the  broker  was  remiss 
in  performing  his  duty.    However,  in  this  case  the  evidence  was 
hardly  sufficient  to  T/arran,t  aca  award  of  damages  against  the 
broker,  particularly  in  view  of  the  fact  that  complainant  in  its 
telegram  of  October  14  did  not  state  accurately  when  the  tomatoes 
v/ere  loaded.     The  complaint  was  therefore  dismissed  as  to 

S.H.  Boddinghouse. 
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S-1818,  Jan.  19,  1938:    Docket  2246:  (S.P.) 

V.  _FAIvIULARO  &  SOKSj^  DSHVER,^  COLO_^  .Y.._ASSOCIATSD  pGSTABlE  SHIPPERS, 
HTpS,_CALir". 

Violation  charged:     Failure  to  deliver  cauli- 
flower, radishes  and  eggplant  contained  in 
a  car  of  mixed  vegetables,  of  the  grade 
specified  in  the  contract. 

Principal  ppint_  „invp.lved:     Inspection  four  days 
after  arrival  of  vegetalDles  too  la,te  to  consti- 
tute satisfactory  evidence  of  condition,  in 
f.o.'b.  sale. 

Order:     Coraplaint  dismissed. 

Outline  of__Fact_s 

On  or  about  January  27,  1936,  throfgh  a  "broker,  "by  contract 
in  writing,  respondents  sold  to  complainant  a  car  of  mixed 
vegetables  of  good  U.S.  No,  1  quelity,  at  various , prices  f.o.b. 
Hynes,  Calif,     On  January  28,  the  car  was  shipped  by  respondents 
to  Denver,  Colorado  where  it  arrived  February  2.  Complainant 
claimed  the  cmilif lower,  radishes  and  eggplant  did  not  conform  to 
contract  specifications  and  to  have  been  damaged  in  s'.m  of  $163.40, 
representing  the  difference  betv.'-cen  what  the  commodities  v/ould 
have  been  v/orth  had  they  met  contract  specifications  and  their 
market  value  as  actually  delivered.     Complainant  further  claimed 
the  sum  of  $15  which  he  alleged  respondents  agreed  to  allow  as  a 
deduction  on  a  former  shipm.ent  by  reason  of  the  condition  of 
certain  commodities  contained  in  that  shipment. 

Respondents  were  duly  served,  with  a  copy  of  the  com.plaint  and 
exhibits  but  failed  to  file  a  form?.l  answer.    However,  inform.al 
answer  was  vmi(^o  in  which  they  sot  up  as  their  defense  that  the  car 
was  not  rejected  v/ithin  the  ijrescribed  tim.e  authorized  by  the  trad- 
ing rules  and  that  the  produce  wa.s  inspected  in  the  complainant's 
warehouse  four  days  after  the  car  arrived,  during  which  time  the 
deterioration  developed. 

On  Febroary  6,  four  days  after  arrival  at  Denver  and  after 
being  transported  to  complainants'  warehouse,  complainant  obtained 
a  Federal  inspection  of  the  cauliflower  and  radishes,  which  inspection 
disclosed  that  the  cauliflower  failed  to  meet  the  requirements  of 
U.S.  Grade  No,  1  on  acco-ont  of  grade  defects  greatly  in  excess  of 
the  tolerance  and  that  the  radishes  failed  to  meet  tlie  requirements 
of  U.S.  Grade  No.  1  "on  accoujit  undersize  and  irregalarity  in  size." 
There  was  no  official  inspection  of  the  eggplant. 
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2.-0.1  i ng_i nc lude d  i  n__I)e_clsji  o n 

The  ev-idence  disclosed  that  the  complainant  accepted  and 
placed  the  cauliflower,  eggplant  and  radishes  in  its  warehouse 
and  did  not  obtain  a  Federal  inspection  -until  fo-or  days  later. 
This  inspection,  iinder  the  circ-urastances ,  was  too  late  to  consti- 
tute satisi8.ctory  evidence  as  to  the  condition  and  identity  of 
the  vegetables.     Also,  there  was  no  proof  of  the  alleged  agree- 
ment "between  the  parties  with  reference  to  the  allov/ance  of  $15 
on  the  prior  shipment  because  of  the  condition  of  the  shipment. 
The  complaint  was  therefore  dismissed  for  lack  of  proof. 

3-1821,  Jan.  19,  1938,  Docket  2538:     (S.P.)  • 

S._C-OLDSAlviT,  IKC._,  JH1W_Y0RK,>T^Y.  v._D.C^  SIIMTS  ,_.INC^,_UTICA , 
MI SS^.,_and_ JOSEPH  F."pJN|,_>^YJ/OPJC,_K.J.  -  • 

Violation  charged:     Failure  to  deliver  in 
accordance  with  contract  a  carload  of 
tomatoes. 

Principal  20 i^nt  involved      Shipper  or  broker  not 
liable  to  buyer  for  error  of  telegraph 
company  as  to  car  n-amber  in  absence  of  show- 
ing of  neglect  or  bad  faith. 

Oi'der:     Complaint  dismissed. 

Outline  of  Facts 

On  or  about  June  9,  1936,  conplainant  purchased  a  carload 
of  tomatoes  from  D.  C.  Simmons,  Inc.,  through  Joseph  F.  Rlnji,  broker, 
which  tomatoes  were  then  shi-pped  in  car  IG  653003.    B.C.  Simicons, 
Inc.  v/ired  the  broker  that  the  tomatoes  were  shipped  June  9  in 
IC  653003,  but  the  telegraph  company  in  transmitting  the  message 
to  the  broker  erroneously  stated  the  car  nramber  to  be  IC  655005. 
On  June  11,  while  the  car  v/as  still  in  trsmsit,  complainant  made 
resale  of  the  tomatoes  to  a  con.pany  at  Springfield,  Mass.  ,  and 
thereafter .  complainajit  filed  diversion' orders  with  the  originating 
and  connecting  carriers,  but,  due  to  error  in  the  car  number,  the  load 
was  not  diverted  and  the  tomatoes  were  not  delivered  to  the  Spring- 
field company,  which  has  filed  a  complaint  wit?a  the  department  praying 
for  damages  against  com.plainant  for  alleged  losses  suffered  due  to 
failure  to  make  delivery. 
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Eul i.ng _  i n c lude d  i.n_ D e  c  i. si  on 

The  evidence  failed  to  shov/  a  failvire  to  deliver  "without 
reasonable  cauoe."     It  has  "been  held  in  several  cases  that  such 
phrase  means  some  form  of  neglect  or  had  faith.     There  was  nothing 
in  the  evidence  in  the  instant  case  that  either  the  broker  or  the 
shipper,  named  as  joint  respondents,  acted  in  bad  faith  or  failed 
to  exercise  due  care  in  furnishing  complainant  'vith  the  correct 
car  number.     They  employed  the  means  generally  used  by  the  trade 
■under  similar  circumstances.     The  complaint  was  therefore  dis- 
missed. 

S-1830,  Jan.  27,  1938,  Docket  2711:  (S.P.) 

PASKOFP  EHOS^  &  CO^,_PITTSBURGH  ,_PA._  v^  H.  G._MIIES_&_CO._^IKTC^, 

HEW  y'ork_^    Y.  "  . 

Violation  charged:     Failure  to  ship  a  car 
,      ■       of  potatoes  in  compliance  with  contract 

specifications. 
Pr_inc_ij2al  Poi_nt_  i.nvolv_e{i:    Neither  jpavty 

established  its  claim  for  damages  by  a 

fair  preponderance  of  the  evidence. 
Order:     Complaint  dismissed. 

Outlj^ne  of  Facts 

On  or  about  March  12,  1937,  through  a  broker,  by  written 
contract,  com.plainant s  purchased  from  respondent  a  carload,  600 
bushel  boxes,  of  U.S.  IJo,  1  Bliss  Tri'omph  potatoes,  to  be  clean, 
bright,  washed,  "full  pack"  ,, at  0,  delivered  price  of  $2.12  per 
bushel.     The  potatoes  ?/ere  shipped  from  Goulds,  Florida  and  arrived 
at  ?ittsb"urgh,  Pa.,  on  the  morning  of  March  14.     Complainant  contended 
that  the  potatoes  were  not  "full  pack"  and  therefore  y/ere  not  of  the 
market  value  they  V'/ould  have  been  if  packed  as  specified  in  the 
'contract;     that  it  v/as  necessa.ry  to  rejilace  the  car  with  another 
costing  $1,65  per  bushel  box  f.o.b.  shipping  point,  which,  v/ith  the 
addition  of  freight  of  91^;^  per  cwt.  ,  amomited  to  a  net  price  of 
$2.18  per  bushel  box  on  548  boxes,  resulting  in  damages  of  $32.88. 

Respondent  contended  that  the  potatoes  met  contract  speci- 
fications and  that  due  to  the  rejection  by  complainant  it  should  be 
awarded  damages  of  $78. 
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Tv/o  G-overnment  inspections  were  made.    The  first,  a  restricted 
inspection,  was. made  on  March  17,  at  8:45  a.m. ,  and  the  Federal 
inspector  stated  that  the  pack  was  "tight"  and  also  that  the  po- 
tatoes grad.ed  U.S.  No.  1;     the  other,  an  unrestricted  inspection, 
v;as  made  on  March  18  at  2:15  p.m.  hy  two  Federal ^  inspectors ,  one 
being  the  inspector  who  made  the  first  inspection.     The  certifi- 
cate covering  the  second  inspection  showed  that  the  load  was  dis- 
arranged and  reported  ijjider  "condition  of  pack",  "Mostly  tight, 
irregalarly  throughout  lower  layers  of  load  many  crates  filled 
to  1  to  3  inches  of  top." 

H,-aling_in eluded  ln_Declsi.on 

.  Complainants  relied  largely  upon  the  second  inspection  and 
the  respondent  upon  the  first  one.    Neither  'party  obtained  a 
Government  inspection  of  the  potatoes  promptly  upon  their  arrival 
at  Pittsh-urgh,  which  was  on  the  morning  of  March  14.     The  first 
inspection  was  not  made  until  March  17  at  8:45  a.m.  and  the  second 
on  March  18  at  2:15  p.m.     The  first  inspection  tended  to  support 
the  contention  of  respondent  while  the  second  tended  to  support 
that  of  complainants.    ^Vhen  the  first  inspection  was  made,  3  "boxes 
were  open  and  5  out  of  position,,  while  at  .  the  time  of  the  second 
inspection  it  was  found  that  the  load  was  disarranged  and  the 
contents  of  2  crates  spilled  ahovit  the  car.     Under  the  'onusual 
circumstances  in  this  case,  it  Y/as  impbssiols  to  d-etermine  d-cfi- 
nitely  from  the  record  subm.itted  what  was  the  condition  of  the 
pack  at  the  tim.e  the  potatoes  arrived;     therefore,  neither  party 
established  its  claim  for  damages  by  a  fair  prepond.erance  of  the 
evidence,  and  the  complaint  and  the  countercoraplaint  were  dis- 
missed. 


S-1839,  Febr-aa,ry  25,  1938,  Docket  2229:  (Hearing) 

PESNDERC-AST  BROTpRS^  L^O.^  y^^^^  THE  SSpCA  MUIT  _EX CHANGE , 

ROCHESTER,_N._Y.  . 

Violati_on  c_harged:     Failure  truly  and  correctly 
to  acG0"axLt  for  a  carload  of  cabbage  andL 
a  mixed  carload  of  cabbage  and  pears. 

Principal  poi.nt_  involved:     The  terras  of  an 
agreement  and  facts  in  connection  with  the 
handling  of  produce  must  be  shown. 

Order:     Complaint  dismissed. 
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0;iit]Ane  of  Facts 

Complainant  filed  a  complaint,  alleging  therein  that  two 
carloads  of  produce  were  handled  'onder  a  joint  acco'ont  agreement 
and  in  the  same  paragraph  stated  that  the  produce  was  sold  "on 
an  F.O.B.  hasis."     Likewise  the  pertinent  exhibit  attached  to  the 
complaint  was  inconsistent  with  either  the  usual  joint  acco'ont 
transaction  or  with  a  sale.     The  complainant's  method  of  com- 
puting damages  claimed  to  have  been  sustained  by  it  was  also 
inconsistent  with  either  a  sale  or  a  joint  acco'ont  transaction. 

Ruling_incraded  .in_De_ci_sion 

In  the  absence  of  a  definite  showing  of  the  agreement 
between  the  parties,  as  well  as  a  fa^ilure  to  prove  the  facts  in 
connection  with  the  handling  of  the  produce  involved,  it  v;as 
impossible  to  reach  a  decision  v/ith  respect  to  the  rights  of  the 
parties  and  for  this  rea,son  the  complaint  was  dismissed. 

S-1840,  March  1,  1938,  Docket  2718:  (Hearing) 

S._N^  VARimL,_CLSVELAlTD_^  TEm  v._Tffi:  CASTILLINI  CO^,  CINCIMATI , 
OHIO^ 

Violati_on  c_har£ed:     Failure  truly  and  correctly 

to  account  for  several  carloads  of  peaches. 
Pri_ncip.a]^  Eoi^i.  _invo_lved:     Complaint  dismissed 

upon  amicable  settlement  being  made. 
Order:     Complaint  dismissed. 

Out_l_ine  p.f_Fact_s 

The  complaint  charged  respondent  with  failure  truly  and 
correctly  to  acco-unt  in  full  to  complainant  in  connection  with 
several  carloads  of  peaches  which  were  purchased  by  respondent 
from  complainant's  agent.    Respondent  stated  in  its  answer  that 
it  knew  only  the  agent  in  the  transaction  a:ad  in  making  settle- 
ment deducted  the  amount  of  indebtedness  of  the  said  agent  in- 
curred during  previous  transactions  between  it  and  the  respond- 
ent and  tendered  the  balance  which  was  refused  by  both  the  agent 
ajid  the  complainant. 

During  the  cour'.5e  of  the  hearing,  the  parties  effected  a 
satisfactory  settlement  v/hich  made  it  unnecessary  to  enter  into 
a  further  discussion  of  the  issues  involved.     This  agreement 
included  a  stipulation  that  the  complaint  filed  herein  should  be 
dismissed. 
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S-1841,  March  1,  1938,  Docket  2834,  (S.P.) 

1-E.„ADAMS_1:ARKST,IKG_C0._^  MOOEESTOWK^  li.J._v^  C.A._GIOVIANAZZI , 
VIKSLAp^  N.J. 

Violation  charged:     Failure  tral.y  axid. 

correctly  to  acco'ont  for  the  full 
.  purchase  price  of  225  bushels  of  yellow 
sugar  CO  rn . 

P^ir^cipal  :£oint_  involved:     55^0  defects  of 
U.S.  No.  1,  consisting  mostly  of  poorly 
filled  ears  and. smut  damage,  and. an 
average  of  approximately  lO/S  serious 
worm  damage,  did  not  constitute  good 
quality  sugar  corn. 

03:"4er:     Complaint  dismissed. 

,   Out_line'  of  Facts 

On  or  ahout  July  9,  1937,  complainant  entered  into  an 
oral  contract  to  sell  to  respondent  225  hushels  of  good  quality 
yellow  sugar  corn  at  $1.30  per  h-u.  f.o.b.-,a  farm  at  Beverly, 
N. J. ,  or  a  total  contract  price  of  $292.50.    Respondent  accepted 
the  corn  and.,  trucked  it  to  Boston,  Mass.  ,  where  it  v/as  sold  on 
consignment  for  the  acco'ont  of  respondent  for  an  amo'unt  which 
netted  respondent  $150,23,  which  a,mo"OJit  was  pai.d  to  complainant. 
ComiDlainant  asked  for  an  award  of  $142.27,  the  difference  "between 
the  contract  price  of  $292.50  and  $150.23. 

Respondent  contended  that  he  contracted  to  p'urchase  U.S. 
No.  1  corn,  free  from  worms  and  defects,  and  that  the  complain- 
ant represented  to  him  at  the  .  time  the  contract,  was  entered  into 
that  the  corn  ccraplied  with  those  specifications. 

The  record  showed  that  respondent's  consignee  v?ho  disposed 
of  the  com  for  respondent's  acco-unt,  upon  re.ceiving  the  shipment 
had  it  inspected  "by  a  Federal  Inspector,  v^hose  Inspection  certifi- 
cate showed,  with  respect  to  quality  and. condition,  "Husks 
generally  green  and  dry,  a  few  turning  brown.    Ears  mostly  well 
to  fairly ^well  filled  with  plump,  tender  kernels;  average  approxi- 
mately 354  defects  of  U.S.  No.  1  grade,  consisting  mostly  of 
poorly  filled  ears,  some  smut  damage."    "Average  approximately 
10^  of  ears  show  serious  worm  injury."    With  respect  to  grade, 
it  showed  "Stock  does  not  meet  requirements  of  U.S.  grade  No.  1 
account  of  defects  in  excess  of  tolerance."  - 
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Rulings.  incl"aded_in  Uecision 

1.  From  the  preponderance  of  the , evidence  it  clearly 
appeared  that  the  corn  failed  to  meet  U.S.  grade  Ivo.  1  and  also 
failed  to  meet  the  specification  that  it  was  free  from  worms 
and  defects,  or  that  it  was  good  quality  corn.     The  evidence 
also  disclosed  that  the  corn,  due  to  serious  defects,  failed  to 
meet  the  specifications  as  represented  by  the  complainant  to  the 
respondent  at  the  time  the  contract  v/as  entered  into. 

2.  Respondent's  fail'ore  to  acco'ajit  to  compl;iin,-:int  for  the 
full  purchase  price  of  the  corn  was  not,  'onder  the  circumstances , 
a  violation  of  section  2  of  the  Act.  The  complaint  was  therefore 
dismissed. 

S-1842,  March  1,  1938,     Docket  2746:  (Hearing) 

R- J-_HEAD,_PIAKT_CITy,_FLA^  v._L30N  BHOS^,_INC^,_EaF?ALO^  N.Y. 

Vio.latj^on  charged:     Failure  truly  and  correctly 

to  account  for  the  agreed  p'orchase  price  of  a 

carload  of  eggplant  and  peppers. 
Principal  ^oi^i.  J-R'^9J-Z^Q,'  a  joint  account 

venture  either  or  "both  parties  may  he  held 

liable  by  the  vendor 
Order:     Complainant  awarded  $523,35  plus 

interest. 

OujtMne  of  Facts 

Complainant  claimed  that  on  or  about  J-une  5,  1937,  he  sold  to 
Roy  Hanchey,  who  in  the  transaction  acted  for  himself  and  the  respom 
ent  herein  .in  a  joint  acco'ant  venture,  a  carload  of  eggplant  and 
peppers  which  was  then  in  transit,  consisting  of  126  crates  of  Fancy 
eggplant    at  $1.25  per  crate,  or  $157.50,  100  crates  of  No.  1 
eggplant  at  75^2?  per  crate,  or  $75;     80  crates  of  Fancy  peppers  at 
$3.25  per  crate,  or  $260;     70  crates  of  No,  1  peppers  at  $2.25  per 
crate,  or  $157.50,  and  50  crates  of  choice  peppers  at  $1.40  per 
crate,  or  $70;     the  aggregate  price  being  $720.     The  eggplant  and 
peppers  were  consigned  by  complainant  to  himself  at  Potomac  Yards, 
Va.  and  by  him  diverted,  while  in  transit,  on  J-one  8,  to  respond- 
ent at  Buffalo,  N.Y.  where  they  were  delivered  to  resijondent .  Roy 
Hanchey  remitted  to  complainant  on  the  purchase  price  the  s'om  of 
$96.65,  at  the  direction  of  respondent,  that  s^om  being  f'onds  of 
respondent  in  the  hands  of  Hanchey,  and  at  the  same  time  trans- 
mitted to  complainant  respondent's  check  for  $623.35,  which,  upon 
presentation,  was  not  paid. 
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Respondent  contended  that  it  did  not  purchar^e  the  commodities 
from  complainant  directly  or  through  Roy  Hanchey  acting  as  its  agent; 
that  it  was  not  established  that  Roy  Hanchey  was  its  agent;     and  that 
it  was  not  authorized  hy  its  charter  to  engage  in  partnership  trans- 
actions with  any  individual  or  corporation. 

Depositions  ajid,  testimony  were  offered  in  support  of  the 
contentions  of  the  parties. 

Ruling_inc],uded  i.n_Declsj^on 

A  letter  from  respondent  to  Roy  Kanchey  enclosing  check  for 
$623.35  in  part  pa^,mient  for  this  carlot  and  calling  attention  to 
an  overpayment  of  $110.40  on  a  previous  car  and  directing  appli- 
cation of  that  ano-ant  to  the  purchase  price  of  this  car,  concluding: 
"Trusting  this  will  be  of  good  quality  and  will  mal-ce  us  "both  .some 
money**"  (complainant's  exhibit),  taken  into  consideration  with 
the  typewritten  invoice  on  this  car,  rendered  by  Roy  Hanchey  to 
respondent,  dated  J'one  9,  1937,  bearing  at  the  head  "CiR  JOINT 
ACCOUNT",  and  the  admission  of  Frank  Leon,  President  and  Treasurer 
of  respondent  corporation,  that  this  car  was  handled  on  joint  ac- 
co'ont ,  clearly  showed  that  the  commodities  were  purchased  by  Roy 
HBJichey  for  himself  and  the  respondent  in  a  joint  account  venture. 
When  such  a  relation  is  established,  the  vendor  may  hold  either 
party,  or  both  parties,  liable  for  the  contract  purchase  price. 
The  Secretary  fo'iond  that  the  respondent  failed  truly  and  correctly 
to  acco'imt  for  the  produce  in  question  and  complainant  was  there- 
fore awarded  $623.35,  plus  interest,  against  respondent. 

S-1343,  March  1,  1938,  Docket  2815:  (Hearing) 

ROBERT        BER1^R_C0.  ^  IKC._^  CHICAGO ,_ILL_^  v.  ISOK  BR0S^,_I1JG.  , 
BOTEALO^      Y.,_ ,  _an  d_COmvTERC^^ 

Vialati^on  charged:     Failure  truly  and 
correctly  to  account  for  the  agreed 
purchase  price  of  an  l.c.l,  shipment 
of  artichokes  and  8^sparag"as. 

Pri_n_ci32al  po in_t  s__invo Ived :  Complainant 
should  not  rely  solely  on  respondent's 
evidence  to  establish  complainant's 
contentions;     testim.ony  of  respondent 
m.erely  as  to  statem.ents  made  in  co'unterclaim 
..xvithout  other  proof.,  is  not  of  the  definite 
affirmative.,  probative  value  required. 

Order:     Complaint  dismissed;  co-untercomplaint 
dismissed. 


-  464  - 


p-at_3.i_ne  of  Fact>q 

On  or  about  Fe'bruary  25,  1936,  conplainant  sold  to  respond- 
ent f.o.b.  Chicago,  Illinois,  50  "boxes  of  artichokes,  80s  -  110s, 
at  $240  per  box,  or  $120;    and  on  or  aTDOut  Febraary  25,  5  creates  of 
bulk  asparagras  at  $4.25  per  crate,  or  $21.25;     5  crates  of  faricy 
aspara^as  at  $4.25  per  crate,  or  $21.25;     5  crates  of  extra  fan.cy 
asparag'as  at  $4,75  per  crate,  or  $23.75;     and  5  crates  of  select 
asparag-as  at  $5.25  per  crate,  or  $26.25.     The-  aggregate  agreed 
price  for  the  artichokes  and  asparagus,  including  cartage  of 
$3.50,  amounted  to  $215.     On  Febraary  26,  complainant  delivered 
on  board  car  in  Chicago,  50  boxes  of  artichokes  and  20  crates  of 
aspara.g"C!.s  and  they  were  trajisported  to  Buffalo,  where,  when 
tendered  to  respondent  on  February  28,  it  received  them  and  paid 
the  freight  of  $32.78,  but  declined  to  pay  the  contract  price  of 
$216  f.o.b.  Chicago,  because  of  their  frozen  condition.  Respond- 
ent a,dvised  complainant  that  the  produce  arrived  in  a  frozen 
condition,  and,  receiving  no  instructions  from  complainant,  sold 
it  for  the. .  alleged  s'om  of  $129.75,  deducted  therefrom  freight  of 
$32.78,  and  rem.itted' $96. 97  to  complainant.     Complainant  contended 
that,  with  the  exception  of  the  artichokes,  in  which  there  was 
present  slight  field  frost  reported  to  respondent  and  accepted 
by  it,  the  produce  v.'as  in  good  condition,  and  asked  for  an  award 
of  $119.03,  the  difference  between  the  purchase  price  of  $216  and 
$96.97  remitted  by  respondent.     Complainant  offered  in  evidence 
the  telegrams  exchanged  between  the  parties,  the  invoice,  and  the, 
sales  acco'ont  rendered  by  respondent. 

Respondent,  in  its  co'ont er complain t ,  asked  for- recovery  of 
damages  in  the  svja  of  $100,67,  consisting  of  prospective  profits 
of  $62.19,  commission  of  $12.98,  cartage  of  $3.50,  cooler  storage 
for  thav/ing  shijjment  $7,  and  for  labor  and  reconditioning,  $15. 
Respondent  offered  in  evidence  the  re-oort  of  the  Railroad  Perish- 
able/ Agency  ana  the  Monthly  Meteorological  Soramary  of  the  Weather 
Bureau  of  the  Departm.ent  of  Agriculture  for  the  month  of  February, 
1936,  which  showed  for  Buffalo,  N.Y.  and  vicinity,  a  temperat-are 
range  from  February  27  from  45^  F.  to  20°  F. ,  and  for  Feb.  28  a 
range  from  22°  F.   to  15'"'  F.  ,  the  dates  mentioned  being  the  time 
v.'hen  the  commodities  were  in  transit  from  shipping  point  to  desti- 
nation. 

Report  of  the  Railroad  Perishable  Inspection  Agency  of  in- 
spection made  at  respondent's  warehouse  in  Buffalo  on  February 
28,  showed  that  the  artichokes  were  "good,  few  fair  quality" 
of  "good  color  except  few  slight  brownish  on  outer  scales";  and 
that  the  asparaigas  v/as  "bixnched  and  wrapped",  except  5  crates  of 
one  grade  which  were  loose,  of  "good  color,  clea.n,  fresh  and  crisp". 
The  report  also  showed  "all  boxes  frozen  at  top  side  and  ends  to 
depth  of  1/4  to  3/4  in."  and  "all  crates  frozen  to  depth  of  1  to 
2  outer  stems  at  sides  and  all  tips  frozen." 
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Rulings  .inc^lli(3-S<i_ill  psci  si  on 

1.  In  this  proceeding,  the  one  vital  controversial  q-aestion, 
as  in  all  f-o.!-.   shipments,  v/as  that  concerning  the  quality  and 
condition  of  the  coximodities  at  the  time  of  delivery  to  the  carrier 
at  the  shipping  point.    To  establish  its  contention  that  they  v/ere 
of  good  quality  and  in  good  condition  -  not  frozen  -  complainant 
only  made  an  assertion  of  fact  and  insisted  that  the  report  of  the 
Railroad  Perishable  Inspection  Agency  and  the  Heteorological 
S-oinmary  of  the  Weather  Burea;a,  "both  introd'aced  by  respondent, 
established  its  contention.     These  pampers  might  furnish  some 
evidence  for  the  respondent  ajid  also  a  basis  for  argconent  in 

favor  of  either  of  the  parties,  but  it  could  not  be  urged  that 
they  supplied  the  preponderance  of  evidence  favorable  to  the 
complainant  that  was  required  of  it  in  this,,  proceeding.  Com- 
plainant, instead  of  relying  on  the  respondent  to  supply  evidence 
to  establish  the  quality  and.  condition  of  the  cormodities  at  the 
time  of  delivery  f.o.b.  car  at  the  shipping  -ooint ,  in  ordinary 
prudence  sho'old  have  produced  evidence  froif:      disinterested  source, 
such  as  a  Federal  inspection  or  a  private  i^.opection  agency.  The 
complainant  having  failed  in  its  proof,  the  respondent  v/as  not  bound 
•onder  the  contract  to  pay  the  contract  purchase  price,  $316, 
f.o.b.   shipping  point.     Since  the  complainant  offered  no  evidence 
tending  to  show  that  the  sales  account  as  rendered  by  respondent 
did  not  represent  the  fair  market  value  of  the  commodities  at  the 
destination,  the  comp].aint  was  dism.issed. 

2.  Respondent,  in  support  of  its  co'anterclaim.,  offered  the 
evidence  of  Frank  Leon,  its  President  and.  Treasurer,  who  merely 
swore  to  its  items  set  forth  in  the .  co'onter  claim,  but  offered  no 
proof  otherwise  tending  to  establish  any  one  of  the  items.  Such 
evidence  was  not  only  not  convincing  but  it  was  not  of  the  definite, 
affirmative,  probative  value  required  of  a  party  seeking  to 
establish  a  co-onter claim.    Respondent's  co-anter claim  was  therefore 
dismissed. 


S-1845,  March  14,  1938,  Docket  2730:     (S.P. ) 

WILSMM  BROS._  &  SLLI0TT,_CyTI5iR ,  CALp\  v._GSO.  A.  JENSEN  &  CO.^, 
SEATTIE  .JYASHINC-TON . 

Violation  charged:    Unjustified  rejection  of  300 
chests  of  grapes. 

Principal  2oint_s_involved:    A  strike  at  the  docks 

at  -San  Franci sco  , .  maicing  impossible  delivery  F.A.S., 
in  accordance  with  contract  terms,  wa,s  a  hazard 
assumed  by  tVxe  seller;    buyer  not  liable  for  loss 
of  seller  after  shinment  released  to  seller. 

Order:     Complaint  dismissed. 
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0;uLtli_ne  of  Facts 

On  or  aoout  Octo'cer  1,  1936,  "by  contract  in  v/riting,  coia- 
plainant  sold  to  respondent  350  chests  of  Fancy  Enperor  grapes  at 
$1.90  per  chest  and  50  chests  of  Fancy  Almeria  grapes  at  $2  per 
chest,  or  a  total  of  $623,  F.A.S.,  San  Francisco,  Calif.  The 
grapes  v/ere  shipped  from  loading  points  in  California,  for  export 
in  foreign  comnerce , . to  the  State  Refrigeration  Terminal  in  San 
Francisco,  v/here  they  were  placed  in  storage  in  complainant's 
name.     I>ae  to  a  strike  on  the  docks  of  that  city,  compl'ainant 
failed  to  make  delivery  F.A. 3.,   San  Francisco.     By  a  letter  dated 
Novemher  13,  comjolainant  asked  respondent  r/hether,  "ondcr  the 
circ'oinstances,  it  desired  to  cancel  the  contract,  and  stated  to 
respondent  that  it  expected  "to  go  into  Eastern  markets  with  all 
our  "onsold  grapes  very  shortly,  otherwise  we  will  consider  them 
yours."    Respondent  replied  on  November  27:     "***we  would  appreci- 
ate if  you  v;ould  hold  them  as  long  as  possible  a,nd  then  let  them 
go  East  v.'ith  yo"ur  other  "cuisold  stocks.  ***  We  are  leaving  it  in 
your  hands  to  do  what  you  think  best  rig^t  now."     Com.plainant  held 
the  50  chests  of  Almeria  grapes  in  storage  until  December  14,  and 
therea-fter  sold  them  on  an  eastern  market  for  a  net  3"um  of  $34.93, 
and  the  Emperor  grapes  were  held  in  storage  •ontil  December  31, and 
thereafter  sold  on  an  eastern  market  for  a.  net  sujn  of  $367.18,  or 
a  total  s"um  of  $402.11.     Complainant  asked  for  an  award  of  $220.89, 
the  difference  betv/een  the  total  contract  price  of  $623  aiid  the  net 
amo'ont  received  from,  the  sales  in  eastern  m.arkets  of  $402.11. 

Efoli ng__i n eluded  i.n_De_c_is ipn 

The  record  disclosed  that  com.plainant  failed  to  m^.alce  delivery 
of  the  grapes  in  accordfmce  with  the  term.s  of  the  contract  of  sale, 
due  to  a  strike  on  the  docks  at  San  Francisco,  and,  therefore, 
failed  to  com^ply  with  the  provisions  of  its  contract.     It  f-orther 
appeared  that  co?Tiplainant «held  the  grapes  in  storage  'ontil  December 
14  and  December  31,  after  res"oondent  had  rele^tsed  them  to  comiplain- 
ant  to  dispose  of  in  accordance  -.vith  its  best  judgment.     The  record 
further  disclosed  thtit  if  complainant  had  disposed  of  them  promptly 
on  the  eastern  m.arkets  upon  learning  of  the  impossibility  of  mal:ing 
delivery  thereof,  in  accordajice  v/ith  the  terras  of  its  contract,  it 
would  have  suffered  no  loss.     It  v/as  clear  from,  the  evidence  that 
respondent  was  in  no  way  responsible  for  the  loss  incurred  by 
com^plainant.    While  it  was  true  that  the  strike  on  the  docks  at 
San  Francisco  made  it  impossible  for  complainant  to  make  delivery 
F.A.S.,  San  Francisco,  in  accordance  with  the  term.s  of  the  contract 
of  sale,  nevertheless,  that  was  a  hazard  in  connection  with  carrying 
out  the  terms  of  its  contract  of  sale,  which  it  must  have  assujned 
and  for  which  respondent  ass'omed  no  responsibility.     The  complaint 
was  therefore  dism.issed. 


S-1S47,  March  17,  1938,  Docket  2521:  (S.P.) 


&ORDO::_SEWALL  &  CO^,_INC^,_HaiJSTOIT^  pXAS  r._J32-D  HI GGilTS ,_PHa31TIX , 

Violation  charfied:     Fairore  to  deliver  a 
carload  of  lettuce  in  accordance  vn.th 
contract . 

Principal  j2oint_s_inY_olved:     Conf irrna.tion  of 
sale  not  subrn.itted  in  evidence  must  'be 
disregarded  in  reaching  a  decision;  a 
broker's  affidavit  stating  that  20  crates 
of  lettuce  were  sold  at  stated,  prices  was 
not  evidence  of  the  market  value; ,  some 
competent  proof  must  be  submitted  to 
support  contentions. 

Order:     Complaint  dismdssed... 

Outline  pf_FaGt.G  ,     ■  ■ 

On  or  about  JanLiar7,26,  1937,  through  a  broker,  respondent 
sold  to  complainant  a  carload  of  80/i  U.S.  ITo.  1  or  better  lettuce 
at  the  a.greed  delivered  price  of  $3.60  per  crate.    A  carload  of 
lettuce  which  had  previously  been  shipped  from  Arizona  was  diverted 
v/hile  in  transit  to  com.plainant  at  Houston,  Texas,    upon  v;hom 
respondent  drew  a  draft  for  the  net  delivered  purchase  price  of 
$790.20.    Upon  arrival  at  destination  compla,inan.t  paid  the  draft, 
and,  after  having  made  objection  to  resjjondent  concerning  the 
quality  and  condition  of  the  lettuce,  'onloaded  and  disposed  of  it  . 
at  a  claimed  net  loss  of  '$1.35  per  crate,  or  $398,25,  for  which 
a  reparation  order,  was  requested. 

Respondent  contended  that  the  brokers'   Standard  Confirmation 
of  Sale,  a  copy  of  which  was  delivered  to  complainant  and  to  which 
complainant  made  no  immediate  objection,  as  required  by  the  terms 
thereof,  failed  to  specify  that  the  lettuce  was  to  be  "80  percent 
or  better  U.S.  iTo.  1." 

Federal  inspection  was  made  at  1:00  p. mi.  on  January  29, 
1937.     The  certificate  showed  that:  "Lettuce  now  fai].s  to  grade 
approximately  80/o  U.S.  Ho,  1  quality  acco'unt  excess  percentage 
discolored  wrapper  leaves  and .decayed." 
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Huling  _incl;aded  i.n_I3eci^s_ion 

All  reference  to-  the  confirmation  of  sale  must  "be  dis- 
regarded since  neither  party  saw  fit  to  place  a  copy  of  it  in  ' 
the  record.    Any  decision  reached,  therefore,  must  conform  to 
the  facts  as  disclosed  "by  the  exchange  of  telegrarcs  which  v/ere 
properly  presented  for  consideration.     These  telegrams  supported 
the  complainant's  contentions  with  reference  to  the  terras  and 
specifications  of  the  contract  hut  afforded  no  proof  of  the 
claimed  loss.    The  only  evidence  the  coraplainamt  suhmitted  tend- 
ing to  show  the  value  of  the  lettuce  delivered  by  respondent 
was  an  affidavit  of  a  broker  in  Houston  who  stated  that  he  was 
authorized  by  the  complainant  to  sell  the  lettuce  for  $2.25  per 
crate  but  that  he  was  able  to  interest  only  one  buyer,  v/ho 
purchased  ten  crates  at  a  price  of  $2.25  and  who  later  purchased 
another  ten  crates  direct  from  the  complainant  at  the  same  price. 
This  affidavit  y;as  not  competent  proof  that  the  msirket  value  of 
the  carload  of  lettuce  was  $2.25  per  crate  as  claimed  by  complain- 
ant.    Likewise  complainant  furnished  no  proof  to  show  that  lettuce 
of  the  kind  and  quality  specified  had  a  market  value  of  $3.50  per 
crate.     Hence  it  was  held  that  the  claimed  loss  was  purely 
speculative.    ^>i^hile  the  parties  to  a  proceeding  of  this  nature 
are  not  bo'und  by  the  strict  rules  of  evidence  a^dhered  to  in  co'orts 
they  must  realize  that  even  in  administrative  proceedings,  such  as 
this,  at  least  some  competent  proof  mast  be  subigjti^^d  to^su;gport 
their  contentions,  particula,rly  ¥7ith  reference/of  the  claimed  loss 
Since  complainant  failed  to  do  this,  the  complaint  was  dismissed. 

S-1853,  March  22,  1938,  Docket  2597:  (S.?.) 

LINDSAY  FRUIT  DISTRIBUTORS,  p'C._^  LOS  AIJGELES ,_CALIK  v^ 
I]\TTERSTATS_BROpRAG:S_CO._^  and/or  GE^lERAL_PROpUCE_Cb . _^  INC.^ 
B0TH_0E:  DA1LAS_,^  TEXAS.  "  '         "  , 

yip.latj^on  charged:     Unjustified  rejection 
of  a  carload  of  lemons. 

Pri^ncipal  poi.nts_invp__lved :  Existence  of  bind- 
ing contract  must  be  proved;    broker  could 
not  be  held  for  mdsrepresentation  of  facts 
because  seller  later  f^ve  'unconditioned 
confirmation  of  resale  thro'ogh  same  broker 
to  another  buyer. 

Order:     Complaint  dismissed. 
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Outline  of  Facts 

On  or  at  out  July  21,  1936,  co'fnplainant  sold  to  Interstate 
Brokerage  Co.,  as  agent  for  -On-a-isclosed  principals,  one  carload  of 
lemons  containing  154  boxes  of  Gold  Tag  brand  at  $6.50,  194  boxes 
of  Silver  Tag  brand  at  $5,  and  16  boxes  of  leinonettes  at  $4.50, 
delivered  Dallas,  Texas,  or  a  total  invoice  value  of  $1480.37 
netj  which  carload  was  then  on  track  at  Dallas,  Texas,  having  been 
shipped  fron  Los  Angeles,  Calif,  on  July  14,  1936.  Interstate 
Brokerage  Co,  thereafter  advised  complaincmt  that  it  had  sold 
the  car  to  a  pool  of  buyers,  but  that  they  refused  to  accept  and 
that  General  Produce  Co. • Inc.  would  accept  the  shipment  on  the 
same  terms,  provided  complainant  would  bill  the  car  open  to  General 
Produce  Co.     Complainant  refused  to  do  that  and  advised  Interstate 
that  it  intended  to  hold  the  latter  responsible  for  delivery  of 
the  shipment.     Thereafter  Interstate  advised  complainant  that  it 
had  an  offer  from  the  Southern  Ice  Co.  at  Denison,  Texas,  at  the 
prices  originally  agreed  to,  subject  to  inspection  and  acceptance 
at  Denison.     Complainant  confirmed  this  offer  and  instructed  the 
broker  to  divert  to  Denison,  but  upon  arrival  there  Southern  Ice 
Go.  rejected  the  shipment.     Complainant  rediverted  the  car  to 
New  Orleans,  La.,  where  the  lemons  were  sold  in  job  lots,  result- 
ing in  net  proceeds  of  $997.48,  and  complainant  asked  for  dam.ages 
of  $482.89,  the  difference  between  the  contract  price  of  $1480,37 
and  the  amount  realized  on  resale. 

Interstate  Brokerage  Co.  ,  in  its  answer  an,d  statements 
stated  that  the  shipment  was  examined  on  track  by  General  Produce 
Co.,  Inc.  and  the  offer  submitted  to  complainant  y/as  made  by  General 
Produce  Co.,  Inc.  with  the  -onderstanding  that  General  Produce  Co., 
Inc.  would  take  all,  or,  if  the  broker  sold  part  to  pool,  General 
Produce  Co. ,  Inc.  would  take  the  balance.     The  broker  gave  no 
confirmation  of  sale  to  General  Produce  Co. ,  Inc.  and  that  company 
claimed  the  only  offer  made  by  them  was  at  the  price  quoted, 
provided  the  car  was  billed  open,  which  complainant  refused  to  do. 

Ruling_included  in_Decisipn 

1.     Complainant  failed  to  establish  by  competent  evidence 
that  a  binding  contract  was  entered  into  with  General  Produce  Co., 
Inc.  and  the  com.plaint  against  that  respondent  was  therefore  dis- 
missed..   Interstate  Brokerage  Co.  never  had  the  shipment  sold  to  a 
pool  of  buyers,  and,  although  it  claimed  that  the  original  offer 
submitted  to  complainant  was  made  and  accepted  by  General  Produce 
Co. ,  Inc.  no  confirmation  of  sale  was  ever  issued  to  General  Produce 
Co.  ,  Inc.  by  the  Interstate  Brokerage  Co, 
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2.     Interstate  Brokerage  Co.  was  responsible  as  agent  for 
an  -andisclosed  principal,  or  i^rincipals,  ,and  the  record  indicated 
that  this  respondent  misrepresented  facts  to  complainant  in  that 
it  led  complainant  to  'believe  that  an  enforceable  contract  of 
sale  had  "been  negotiated  by  it,  and  an  award  of  reparation  wo-old 
be  granted  against  it  except  for  the  fact  that  complainant  re- 
leased Interstate  Brokerage  Co.  from,  liability  by  'ariconditionally 
confirming  a  resale  of  the  shipment,  thro-ogh  it  to  the  Southern 
Ice    Co.     The  complaint  as  against  the  Interstate  Brokerage  Co. 
was  therefore  also  dismissed. 

S-1854,  March  22,  1938,  Docket  2394:  (S.P.) 

RIPRSIDE  VEGETABLE  ASSOCIATION ,_SACRAMENTO,_CALm  v.  WI>ffiIl_& 
SAE0FE_C0MISSI0i  C0_^ , JCMSA S  CITY_^  MO. 

!Zi5.1at_ion  char_ged:    Unjustified  rejection  of 
of  a  carload  of  lettuce. 

Pri^ncipal  PP j^nt_s_inv_o Ived :     On  a  charge  of  "on- 
justified  rejection,  the  seller  mast  prove 
delivery  in  accordance  with  contract  terms; 
buyer's  right  "ixnder  purcha,se  "subject  buyer's 
approval  of  quality  on  arrival". 

Order:     Complaint  dismissed. 

Oujtli^ne  of  Facts 

On  or  about  May  5,  1936,  through  a  broker,  complainant  sold 
to  respondent  one  carload  of  head  lettuce,  containing  298  crates,  ■ 
at  $1,15  per  crate  f.o.c.  Sacramento,  Calif.,  "sizes  mostly  5*3, 
few  4's",  or  a  total  pm'chase  price  of  $342.70.     The  contract 
contained  no  specification  with  respect  to  grade  or  quality  but 
conta.ined  the  special  agreer.cnt  "Subject  buyer's  approval  of 
quality  on  arrival  at  Kansas  City,     Subject  inspection  aiid 
acceptance  at  Kansas  City  by  Vifiner  &  Saroff ."     The  lettuce  was 
shipped  from.  California  to  Kansas  City,  Mo.,  where,  within  24 
hours  after  receipt  of  notice  of  arrival,  it  was  inspected  and 
refused  by  respondent  "because  the  quality  was  not  good  enough 
for  the  class  of  trade  we  cater  to"  and  it  "v/as  irregular  in 
size,  but  generally  big,  bulky  heads  with  absolutely  no  solidity 
whatsoever;     and  furthermore  the  heads  were  very  dirty  and  the 
outer  leaves  of  many  heads  were  already  slimy."    The  lettuce  was 
resold  for  a  net  amount  of  $80,29  and  complainant  made  claim  for 
the  difference  between  the  purchase  price  of  $342.70  and  $80.29, 
or  $262.41. 
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B.-aling__in eluded  in_Decision 

The  rejection  and  refusal  of  respondent  to  acccipt  the  lettuce 
was  not,  "onder  the  circ-omstances  of  this  case,  arbitrary  and  with- 
out reasonatle  cause.     In  deciding  this  case  consideration  must  he 
given  to  the  meaning  of  the  special  agreement  contained  in  the 
contract,  "Subject  'buyer's  approval  of  quality  on  arrival  at 
Kansas  City,     ^o-hject  inspection  and  acceptance  at  Kansas  City 
hy  Winer  &  Saroff ."    The  court  in  a  previous  case  which  involved 
a  shipment  of  honeydew  melons,  with  reference  to  the  provision, 
"subject  to  buyer's  appiroval  of  quality  on  arrival,"  stated: 
"I  think  this  is  a  case  where  the  co-art  wo'old  construe  this 
provision  to  mean  that  the  buyer  had  the  right  to  exercise  his 
judgment  as  to  whether  the  commodity  fulfilled  the  contract  and 
that  therefore  this  contract  provision  with  reference  to  these 
honeydew  melons  resolved  itself  into  a  question  of  the  right  of 
the  defendant  to  exercise  his  judgment  as  to  whether  he  wo^old  or 
v/ould  not  accept  the  shipment.     Certainly  it  is  a  matter  dependent 
on  his  judgment.     Under  all  these  facts  and  circ^omstances  the 
judgment  must  be  for  the  defendant."    The  co'ort  further  stated, 
however,  that  "this  contract  does  not  give  defendant  the  right  to 
refuse  the  shipment  arbitrarily.     He  cannot  say:     'I  do  not  approve 
them;     therefore,  I  will  not  take  them,  whatever  the  q-aality. '" 
The  Secretary  has  held  that  "an  f.o.b.  sale  subject  to  acceptance 
and  approval  on  arrival"  amo-onts  to  an  f.o.b.  contract  as  to 
price;     otherwise,  the  contract  is  on  a  delivered  basis.  Complain- 
ant failed  to  sustain,  by  a  preponderance  of  the  evidence  in  this 
proceeding,  the  burden  of  proof  that  the  carload  of  lettuce 
tendered  to  respondent  was  of  the  q'oality  which  met  the  approval 
of  the  respondent  in  accordance  with  the  special  agreement  contained 
in  the  Broker's  Standard  Memorand-um  of  Sale.     The  complaint  was 
therefore  dismissed. 


S-1866,  March  25,  1938,  Docket  2659:  (S.P.) 

UNITY  DISTRIBUTING_CO.^  CHICAGO ,_ILL^  v._SYP4CUSE  FRUIT  CO.  INC. 
Sm,CUSE_^  N.Y. 

Viplatj-on  charged:  _  Unjustified  rejection  of 

a  carload  of  onions. 
Principal  Eoint_s_invplved:  No  contract  was 

consummated  since  the  exchange  of  telegrams   ■  ■. 

and  the  conversations  merely  constituted 

■unaccepted  offers  ,  of  purchase  and  sale; 

shipment,  without  a  contract,  amounted  at        .  . 

most  to  a  new  offer;     seller's  diversion 

estopped  it  from  later  claiming  acceptance 

by  respondent . 
Order:     Complaint  dismissed. 
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0-atli_ne  of  Facts 

On  J'one  27,  1936,  complainant  wired  respondent  to  the  effect 
that  complain-ant  could  supply  respondent  v/ith  a  "car  U.S.  1  Wax 
due  tonight  $1.05  Chicago."     On  J"ane  29,  respondent  wired  conplaln- 
ant  "**v/ill  take  car  fancy  U.S.  One  Yellows  hut  advise  ***lov;est 
delivered  price."     In  a  later  wire  the  same  day  respondent  stated 
that  "Fancy  U.S.  One  Yellows"  could  he  purchased  "Chicago  or 
nearhy  diversion  $1.10  delivered  Syraca.se."     On  the  same  day 
complainant  wired  to  the  effect  that  the  carload  of  onions  in 
question  had  heen  purchased  and  forwarded  to  respondent  at  a  price 
of  $1.05  Chicago.     The  car  arrived  at  Syracuse  July  1,  at  10:00 
a.m.  and  respondent  v/as  notified  of  arriva.l  hy  telephone  at  11:00 
a.m.     Respondent  wired  that  the  onions  averaged  I270  slim.y  decay  and 
asked  for  instructions  as  to  what  would  he  done  with  the  car. 
During  the  evening  of  July  1,  complainant  wired  respondent  "con- 
firming" a  telephone  conversation  previously  concluded  in  which 
wire  complainant  referred  to  respondent's  purchase  of  the  onions 
on  the  29th  "at  $1.05  track  Chicago"  and  due  to  respondent's  "flat 
refusal  to  accept"  the  load  "or  furnish  us  with  Government  in- 
spection to  substantiate  your  claim"  complainant  wo'old  divert  the 
car  to  Boston,  Mass. ,  and  respondent  would  he  held  responsible  for 
any  loss  sustained  thereby.     Respondent  wired  complainant  its 
refusal  to  allow  diversion  of  the  car  -ontil  the  onions  had  been 
"Federally  inspected."     Complainant  contended  that  the  onions 
were  purchased  by  respondent  on  track  at  Chicago  and  that  respond- 
ent's retention  of  possession  of  the  load  at  ■Syracuse  was  in- 
consistent with  a  later  refusal  to  accept,  and  in  fact  amo'cmted, 
as  a  matter  of  law,  to  an  acceptance  thereof.     Complainant  made 
resale  and  claimed  to  have  been  damaged  in  the  sum  of  $206.99, 
for  which  amo"unt  reparation  was  asked. 

There  being  no  Federal  inspector  located  at  Syracuse,  respond- 
ent wired  the  Federal  Inspection  Service  at  3-uffalo,  N.  Y.  ,  request- 
ing that  inspection  be  made.     Such  wire  was  delivered  to  the  Syracuse 
office  of  the  telegraph  company  at  10:50  a.m.,  July  2,  and  the  in- 
spection was  completed  at  Syracuse  at  3:00  p.m.,  J-oly  3.     The  in- 
spector fo'und  that  decay  ranged  from  7  to  26$^,  averaging  9^  for 
all  sacks  examined  and  that  the  load  as  a  whole  then  failed  to 
grade  U.S.  No,  1.     Samples  for  such  inspection  were  taken  from  the 
top  three  layers  of  the  sacks 

Ru]^ing_incl;aded  l.n_dec_isi.on 

It  Was  observed  from  a  reading  of  the  wires  above  referred 
to  that  they  fell  short  of  a  completed  contract.     Respondent  asked 
complainant  to  state  a  price  for  the  onions  delivered  at  Syracuse, 
whereas  complainant  made  the  purcha^-^e  and  forwarded  the  car  as  if 
authority  had  been  received  to  inspect  and  buy  the  load  on  track  at 


-  473  - 


Chicago.     There- was  nothing  in  the  wires  exchanged,  or  other  evidence 
in  the  case,   that  showed  a  meeting  of  the  minds  of  the  parties  con- 
cerning the  essential  details  of  a  completed  contract.     The  parties 
in  said  exchange  of  telegrams  together  with  the  telephone  conver- 
sation failed  to  agree  as  to  the^  price,  or  the  place  of  delivery 
of  said  onions,  and  simply  constituted  unaccepted  offers  of  purchase 
and  sale.     Shipment  of  the  car  to  Syracuse  not  heing  in  p"LLrs"aance  of 
a  completed  contract,  amounted,  at  most,  to  a  new  offer.  Respond- 
ent had  the  right  to  have  the  grade  of  the  onions  officially  de- 
termined prior  to  acceptance  of  the  new  offer.     The  evidence  showed 
that  an  application  v/as  made  for  such  inspection  within  24  hours 
after  receipt  of  notice  of  the  arrival  of  the  car.     Therefore,  even 
if  the  tender  at  Syracuse  followed  a  valid  and  completed  contract 
of  purchase  and  sale,  respondent  applied  for  the  inspection  in  due 
time.     Moreover,  complainant's  exercise  of  possession  incident  to 
its  diversion  of  the  load  to  Boston  estopped  it  from  later  claiming 
a  prior  acceptance  thereof  "by  respondent  at  Syracuse.  The  evidence 
also  failed  to  show  that  the  onions  graded  U.S. Ho.  1  either  at 
Chicago  on  J'one  29  or  at  Syracuse,  N.Y.  on  July  3,  which  was  the 
first  time  they  had  heen  officially  inspected.     The  complaint  was 
therefore  dismissed. 

S-1867,  March  29,  1936,  Docket  2779:  (S.?.) 


STATS  DISTRIBUTORS^  IJJC.^  HAGERSTOWN^  m.  v.  YawCHESTER  WHOLESALE 
GROCERY  CO^.J/INCHES'TER,  VA. 


Yiolation  charged:    Unjustified  rejection 

of  a  carload  of  potatoes. 
Principal  ^oint  involved:     ITo  valid  and  "binding 

contract  is  consujnraated  mitil  the  parties  are 

in  accord  as  to  _  its  term.s. 
Order:     Com.plaint  dismissed. 

Outline  of  Facts 

Complainant  alleged  that  on  January  27,   1937,  it  sold  to 
respondent  one  carload  of  Maine  seed  potatoes  at  $4.65  per  sack 
delivered  Vfinchester,  Va.  and  that  the  potatoes  shipped,  which 
complied  in  all  respects  with  contract  terms,  were  rejected  "by 
respondent,  necessitating  resale,  with  a  resultant  loss  of  $145.50, 
representing  the  difference  hetween  the  contract  price  and  the 
amo-ant  received  from  resale,  plus  accrued  demurrage  of  $8.     In  the 
opening  statement  of  facts,  complaiiie.nt  spoke  of  the  "initial 
contract"  which  referred  to  the  conversation  of  January  26.  On 
Fehruary  5,  another  telephone  conversation  was  had  between  the 
parties.     That  time  it  v/as  the  complainant's  contention  that  the 
specifications  were  changed  to  50  sacks  of  Certified  Rose  and  225 
sacks  of  Certified  CoVblers  instead  of  the  "original  order"  of 
275  sacks  of  Certified  Cohhlers.     Com.plainant  drafted  and  forwarded 
to  respondent  for  signature  a  contract  containing  these  provisions. 
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There  was  a  controversy  as  to  whether  this  contract  was  retained 
or  returned  "by  respondent,  "but  there  was  no  douht  hut  that  it 
was  never  signed.     Complainant,  since  it  did  not  receive  the  signed 
contract  for  the  second  set  of  specifications,  delivered  a  car 
containing  potatoes  of  the  specifications  allegedly  agreed  upon 
during  the  conversation  of  January  26. 

Respondent  alleged  that  while  it  entered  into  negoti- 
ations concerning  the  purchase  of  this  shipment,  the  complainant 
did  not  f-alfill  a  material  part  of  the  contract  and  that  respond- 
ent knew  nothing  ahout  the  particular  carload  until  it  arrived 
at  Winchester.     Respondent  contended  that  it  was  the  duty  of 
complainant  to  transmit  to  the  respondent  an  authentication 
from  the  shipper  of  the  particular  shipment,  which  was  not  done. 

Ruling_included  in_I>eci,s_ion 

The  record  clearly  showed  the  confuision  restilting  from  the 
failure  to  have  contracts  in  writing.    Respondent  contended  that 
it  was  entitled  to  an  authentication  and  so  provided  in  the 
negotiations.    Complainant  denied  this  statement  and  contended 
that  it  forwarded  to  respondent  a  standard  confirmation  of 
sale  covering  the  p'orchase  of  the  potatoes  from  the  shipper  hy 
the  complainant.    Respondent  said  that  it  y/anted  the  signature 
of  the  shipper  hefore  it  v/ould  consider  the  contract  with  the 
complainant  as  "being  completed.    While  a  provision  of  this  kind 
appeared  unusual,  the  record  did  support  respondent's  contention 
to  some  extent  as  the  complainant  in  one  of  its  letters  to 
respondent  stated,  "As  soon  as  contract  is  received  from  shipper, 
will  send  it  to  you."      There  was  little  doubt  "but  that  some- 
thing was  said  during  the  conversation  of  January  26  concerning 
the  authentication  by  the  shipper.    The  record  did  not  show 
that  any  contract  between  the  complainant  and  a  shipper  was  ever 
sent  to  respondent.     Farther,  it  appeared  that  the  initial  contract, 
if  any,  was  canceled  by  a  second  contract  calling  for  different 
specifications.     One  of  the  fundamental  rules  in  the  law  of 
contracts  is  that  there  must  be  a  meeting  of  the  minds.  The 
record  showed  beyond  a  doubt  that  the  parties  v/ere  never  in  ac- 
cord as  to  the  terms  of  the  alleged  contract  or  contracts  and  no 
valid  and  binding  agreement  was  ever  cons'ojnraated.    The  complaint 
Was  .  therefore  dismissed. 
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S-1868,  March  39,  .1938,  Docket  2475:  (S.P.) 

SPRIiMGFIELD_FRUI-T_&  ?R0DIICS_G0.^  INC._SPRIKGFIELD^  PSS^  v._S^ 
GOLLSMT^  YORK^  N.Y. 

Yiolation  charged:     Failure  to  deliver 

a  carload  of  tomatoes. 
Principal  p,oint_  involved:  Since  the 

parties  were  mut-j^lly  mistaken  with 

reference  to  the  existence  of  the 

subject  matter  no  contract  was 

cons'umrnated. 
Order:     Complaint  dismissed. 

Out_li_ne_  of  Facts 

On  or  about  June  11,  1936,  complainant  bought  from  respondent, 
at  90^  per  lug  f.o.b.  a  carload  of  675  lugs  of  U.S.  No.  1  Blue  Bird 
brand  tomatoes  which  were  described  in  the  contract  as  being  contained 
in  car  "IC  655005",  and  having  been  shipped  from  Mississippi  on 
J"ime  9,    Respondent  thereafter  ordered  the  carrier  to  divert  the 
shipment  contained  in  the  aforesaid  car,  quoting  the  n'umber  given 
to  the  respondent  as  having  been  shipped  to  it  on  J'une  9,  but 
diversion  was  not  accomplished  since  respondent  had  been  given 
the  wrong  car  n-omber  on  a  shipment  contained  in  car  IG  653003, 
which  was  thereafter  delivered  to  respondent  at  New  York,  N.Y.  On 
failure  to  receive  the  shipment  contemplated,  complainant  purchased 
another  carload  of  tomatoes  at  a  higher  price,  thereby  incurring 
damages  in  the  alleged  s-am  of  $284.51,  for  recovery  of  which  the 
complaint  in  this  case  was  filed. 

S.  Goldsam.t,  Inc.  filed  a  complaint  against  B.C.  Simmons, 
Inc.  and  Joseph  F.  Rinn,  un.der  the  Perishable  Agric-oltural  Commodities 
Act,  claiming  to  have  been  damaged  as  the  result  of  these  respond- 
ents' failure  to  deliver  the  shipm.ent  of  tomatoes  in  accordance 
with  the  terms  of  a  contract  previously  entered  into  by  these 
parties.     This  complaint  was  dismissed  by  an  order  signed  on  Jan. 
19,1938,  on  the  gro-ond  that  neither  of  the  respondents  was  found 
to  have  violated  the  act.  since  there  was  no  evidence  presented 
to  show  that  either  of  them  failed  to  deliver  the  tomatoes  "without 
reasonable  cause." 
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E.uling_incluc.ed  i:a_Deci^si.on. 

It  was  clearly  evident  that  S.  Goldsaint,   Inc.  failed  to 
accoTirplish  diversion  "because  of  having  received  the  v/rong  car 
n'ombor  from  the  "broker  v/ho  negotiated  the  sale  to  it.     It  appeared 
therefore  that  Goldsamt  made  diligent  effort  to  divert  the  carload 
of  toiratoes,  which  was  helieved  "by  the  parties  hereto  to  "be  in 
transit,  "but.  since,  so  far  as  the  record  disclosed,  no  tomatoes 
had  been  shipped  to  respondent  in  car  IC  555005  the  parties  were 
clearly  mistal-cen  with  reference  to  the  existence  of  the  su"bject 
matter  of  the  contract.     Since  the  parties  were  mut'oally  mistaken 
with  reference  to  the  existence  of  the  su'oject  matter,  no  contract 
was  cons'omma.ted  "by  them  and  the  complaint  was  therefore  dismissed. 

S-1869,  March  29,  1938,  Docket  2710:  (S.p.) 

PHIL_ISSHIHE_&  C0._^INC^,_1^W  HA^/EN;^'  COM^  v._JACgB_WIEpR,_l^^ 
YORK^  IJ.Y. 

Violation  _charged:     Failure  to  acco'ont  for 

a  carload  of  lettuce. 
Princiml  poinjt  __invp_lved:  Implied  warranty 

that  the  lettuce  was  fit  for  resale  as  food 

survived  acceptance  of  the  car  after 

lim.ited  inspection. 
Order:     Complaint  dismissed. 

Outl_ine  .of_Fac_ts 

On  or  a"bout  May  27,  1937,  thi'ough  a  "broker,  respondent  purchased 
from  com.plainant  a  carload  of  lettuce  which  the  "broker's  memorand'um 
of  sale  descri"bed  as  312  crates  of  "Carnation  lettuce."    The  car 
was  then  on  track  at  Jersey  City,  IT. J.,  having  "been  shipped  from 
Salinas,  Calif,  on  May  11  and  arrived  at  Jersey  City  that  day,  and 
the  agreed  price  was  $2,50  per  crate  delivered.     Complainant  claimed 
respondent  inspected  and  accepted  the  load  on  track  and  that  there 
was  no  warranty  of  quality  or  otherwise. 

It  appeared  that  the  doorway  of  the  car  was  heavily  iced. 
A  witness  who  "onloaded  the  car  on  May  28  stated  that  the  door  was 
full  of  "cake  ice"  and  the  top  "with  snow  ice".     Respondent  contended 
that  on  account  of  the  heavily  iced  doorway  of  the  car,  he  had  no 
opportunity  to  fully  examine  the  lettuce  until  it  was  "LUiloaded.  It 
was  then  discovered  for  the  first  time  that  a  large  part  of  the 
lettuce  v/as  affected  by  decay. 
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The  Federal  inspector  fo-and  ^that  the  decay  ranged  from  5 
to  20^,  averaging  approximately  lO'/o,  which  was  mostly  in  "advanced 
stage",  and  affected  from  one  to  six  loaves,  and,  also,  that  from 
15  to  20^  of  the  lettuce  showed  "Tiphurn,  initial  stage".  Binney 
Service  .inspector  also  fo-and  thg-t  an  average  of  9  to  lOfo  of  the 
heads  were  affected  "by  decay.  _ 

On  J-ane  2  and  3,  243  crates  of  the  lettuce  were  condemned  "by 
the  New  York  City  Department  of  Health  as  unfit  for  hum>an  con- 
sumption. 

Ruling_included_in  Decision 

There  ,y/as  no  douht  that  respondent  purchased  the  lettuce 
for  resale  as  food.     It  followed  that  in  the  absence  of  an  express 
warranty  there  was  an  implied  warranty  that  it  was  fit  for  that 
purpose,  and  such  warranty  survived  acceptance.     The  facts  in  this 
case  were  disting-aished  from  the  facts  in  two  previous  cases 
decided  by  the  Secretary  in  which  the  buyers  examined  samples 
before  purchase  and  had  f-oll  opport'onity  to  make  further  inspection 
of  the  loads.    Respondent  in  this  case  could  therefore  set  up  the 
breach  of  such  implied  warranty  by  v/ay  of  recoupment  in  diminution 
or  extinction  of  the  price.    At  the  time  of  responr* ent '  s  purchase 
243  crates  v^ere  "onmerchan table  and  unfit  for  resale  as  food,  wliich 
was  the  p-orposs  for  which  it  was  purchased.     These  243  crates  were 
therefore  without  value..  Respondent  paid  $342,63  freight  charges 
on  that  part  of  the  valueless  lot.     Complainant's  claim  of  $339.34 
was  extingaished  by  respondent's  payment  of  the  acc-am"alated  freight 
charges  on  the  entire  carload  amo"anting  to  $440.66,  including  $342.63 
paid  as  accamulated  freight  charges  on  the  lettuce  that  was  shortly 
thereafter  condemned.     The  com^plaint  was  therefore  dismdssed. 

S-1871,  March  29,  1938,  Docket  2262:  (Hearing) 

piTED_MARpTINGJ]XCEAKG-E,_DELTA_^  GOLO^  v._G^  Al'TGELO _FRUI T  CO.  , 
BOSTON,^  MA._SS. 

3[io.la't_ion  charged:    Unjustified  rejection  of 
seven  carloads  of  peaches. 

Principal  ppin^  involved:    Well  and  fairly  well 
colored  peaches  did  not  meet  the  specification 
"highly  colored" ,  which  specification  requires 
higher  quality  than  U.S.  No.  1  as  to  color,  etc. 

Order:     Complaint  dismissed. 
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O'dt line  of  Facts 

Cn  or  abotit  Septeinl:er  13,  1S?5,  thro-ogh  a  "broker,  complain- 
a.nt  sold  to  respondent  nine  carloads  of  Ellierta  peaches  at  the 
agreed  price  of  55.^  per  Idox  f.o.t.  Colorado  loading  point.  They 
were  warranted  to  he  grade  U.S.  No.  1,  tight  pack,  hrushed,  highly 
colored,  and  were  to  'bo  inspected  and  accepted  hy  respondent, 
through  its  agent  at  Chicago.     In  other  v;ords,  the  contract  called 
for  peaches  to  meet  contract  requirements  as  to  quality  and  condition 
at  Chicago.     Mne  carloads  were  thereafter  tendered  to  respondent 
at  Chicago  and,  acting  through  its  aforesaid  agent,  respondent 
accepted  and  paid  for  two  of  them,  hut  rejected  the  remaining  seven, 
assigning  as  a  reason  for  such  rejection  that  the  peaches  were  in 
an  overripe,  soft,  bruised  condition  and  showed  insufficient  color 
to  conform  to  the  sales  specification  "highLly  colored." 

Complainant  contended  that  the  sale  specif ica.tion  simply 
meant  that  peaches  were  to  he  furnished  which  were  highly  colored 
for  grade  U.  S.  I'Jo.  1. 

The  seven  carloads  were  inspected  at  Colorado  loading  point. 
The  Federal  inspector  certified  the  peaches  in  two  cars  as  "mostly 
v/ell  colored,  man,y  fairly  v/ell  colored";     in  two  as  "well  to  fairly 
well  colored,  mor.tly  well  colored"  ;     in  two  as  "well  colored"  and 
in  one  as  "generally  fairly  well  colored."  The  peaches  in  three 
cars  were  Federally  inspected  at  Chicago.     The  inspector  made  find- 
ings concerning  these  loads  as  follows:     "*'i'-*in  most  boxes  fairly 
well  to  well  colored,  in  some  "boxes  generally  fairly  well  colored. 
***G-enerally  fairly  well  to  highly  colored,  approximately  half 
v/ell  colored,  many  fairly  well  colored,  some  highly  colored.  *** 
Generally  fairly  well  to  highly  colored,  mostly  well  colored,  many 
highly  colored.     Some  fairly  well  colored".     The  City  Perishable 
Inspection  Bureau  inspector  at  Chicago  certified  that  the  peaches 
in  one  car  were  "generally  well  colored";  that  the  color  of  the 
peaches  in  three  cars  was  "generally  good";     that  in  two  cars  the 
peaches  were  "good  color"  that  the  color  of  the  peaches  in  another 
car  was  10  to  75/a  "reddish  blush".     Other  witnesses  testified  in 
general  terms  as  to  their  inspection  of  the  upper  layers  in  the 
cars  after  arrival  at  Chicago. 

E.uling_in eluded  i.n_Deci_sl,on 

The  rejected  peaches  failed  to  conform  to  the  complainant's 
warranty  in  that  they  were  not  "highly  colored".     The  City  Perish- 
able Inspection  Bureau  at  Chicago  showed  that  all  cars  had  a  certain 
percentage  of  peaches  ranging  from  "trifle"  to  "soft  ripe".  The 
negotiations  for  the  purchase  of  tlie  cars  of  peaches  "under  consider- 
ation originated  with  a  telegr.am  from  respondent  to  its  agent  at 
Chicago,  111.,  which  read  as  follov/s:     "Quote  today's  early  diversion 
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fancy  hard  condition  Paonia,  Colorado  Tdox  peaches  and  sizes.  Aiiswer." 
The  contents  of  this  telegram  were  disclosed  to  selling  agent  for 
complainant,  and  the  complainant's  agent  therefore  knew  that  respondent 
was  interested  in  obtaining  fancy,  hard  condition  peaches.     By  accept- 
ing the  specifications  in  the  memorand-um  of  sale,  the  respondent,  in 
effect,  waived  any  minor  defects  of  grade  that  might  appear  in  U.S. 
No,  1  hut  continued  to  require  higher  quality  than  U.S.  No.  1  as  to 
color,  etc.  It  is  a  known  fact  that  the  color  of  peaches  has  an 
important  hearing  on  their  sala-hility  and,  therefore,  the  reo^uire- 
ment  of  "highly  colored"  was  a  vital  provision  of  this  contract. 
On  September  14,  respondent's  agent  v/rote  to  respondent, 
in  part,  as  follov/s:     "Also  confirmation  on  (one  car),  which  is 
"being  rolled  to  Chicago  for  our  inspection  and  purchase  here.  On 
this  latter  car  the  shipper  said  that  he  did  not  personally  see 
this  car  and  did  not  want  to  include  it  in  the  strict  specifications 
that  we  have  on  the  other  cars.     For  that  reason  it  is  being  rolled 
here  for  our  inspection,  and  if  the  fruit  is  the  same  as  described  in 
the  other  cars,  v/e  will  accept  it  for  your  acco'ont" .     This  indicates 
that  both  parties  realised  they  were  contracting  for  peaches  above 
the  ordinary  standard  for  grade  U.S.  No.  1.     The  inspection  certifi- 
cates, covering  inspection  at  shipioing  point  and  at  Chicago,  submitted 
by  the  complainant,  failed  to  shov/  that  the  peaches  were  "highly 
colored",  and  the  inspection  certificate  covering  one  car  at  Chicago, 
read,  in  part,  as  follows:     "Defects  within  tolerance  except  for 
excessive  ripeness".    Hespondent's  rejection  therefore  was  justified 
and  the  com.plaint  was  therefore  dismissed. 


S-1875,  March  29,  1938,  Docket  2717:  (S.P.) 

PIOWATY  BROS^  1^0.^  5.EXAS  BRANCH^  p SLACO , _TEXAS  v^  CRISPO_c§:_SONS , 
NEW  YORK^  N.  Y.  • 

Violation  charged:     Failure  truly  and  correctly 
to  account  for  a  carload  of  spinach  handled  on 
joint  acco-ant . 

Principal  po injt s_invp_lved :     Fed.eral  inspection 
restricted  to  3  stacks  of  baskets  on  each  side 
of  doorway  and  154  baskets  on  pier  insufficient 
to  outweigh  Binney  and  R.'P.I.A.  inspections; 
failure  of  produce  to  meet  grade  specification 
of  contract  justified  failure  to  acco-ant  on  joint 
acco^ont  basis. 

^^d.er:     GomDlaint  dismissed;     respondent  awarded 
$4.75. 
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Outline  of_Facts. 

On  or  atout  December  ?A,  1936,  complainant  entered  into  a 
contract  to  sell  to  respondent  on  joint  account  one  carload  of 
U.S.  Grade  1  spinach,  containing  862  "baskets,  at  31^  per  "basket, 
or  $267.22.     The  spinach  was  shipped  on  December  24  from 
Raymondville,  Texas  and  thereafter  diverted  to  New  York  City. 
Respondent  sold  it  and  su"bmitted  to  complainant  a  statement  of 
the  acco"ant  of  sales,  which,  after  deducting  $35.96  commission  and 
other  charges,  disclosed  ,a  net  amount  received  from  the  sale  of 
$31,64.     Complainant  claimed  $167.36.     From  that  amo-ont ,  however, 
complainant  allowed  a  credit  of  $36,39  admttedly  owing  respond- 
ent hy  reason  of  a  deficit  on  a  prior  car  of  spinach,  v/hich 
resulted  in  the  net  amount  claimed  "by  complainant  of  $130,97. 
Respondent  claimed,  by  way  of  couiater  claim,  $4.75,  the  difference 
between  the  deficit  claimed  ,and  admittedly  due  on  the  prior  car 
of  $36,39  ajid  the  amount  received  by  respondent  from  the  sale  of 
the  instant  car  of  $31,64. 

When  the  spinach  arrived  in  New  York  City,  respondent 
obtained  inspections  by  the  Sinney  Inspection  Service,  Inc.  and 
the  Railroad  Perishable  Inspection  Agency,  whose  inspection 
certificates  disclosed  that  it  failed  to  grade  U.S.  1  due  to 
condition.     Later  an  inspection  for  condition  only  was  made  by 
the  inspection  service  of  the  Department  of  Agriculture  whose 
inspection  certificate  failed  to  show  whether  the  spinach  was  or 
Was  not  grade  U.S.  1.     Thereafter  a  further  inspection  was  made 
by  a  Federal  inspector,  whose  inspection  was  restricted  to  three 
stacks  of  baskets  on  each  side  of  the  doorway,  and  164  baskets 
stacked  on  the  Pennsylvania  Railroad  pier.    The  inspection  certifi- 
cate issued  as  the  result  of  this  restricted  inspection  stated  that 
the  "stock  grades  U.S.  No.  1." 

Rulings.  in£luded._in  Decision 

1.     The  record  disclosed  that  the  Federal  inspection  mad-e 
December  29,  at  11  p,m. ,  the  certificate  of  which  stated,  "stock 
grades  U.S.  No.  1",  was  so  restricted  and  limited  in  its  scope  that 
it  failed  to  overcome  the  preponderance  of  the  evidence  that  the 
spinach  failed  to  grade  U.S.  No.  1,  due  to  its  condition.     It  was 
therefore  held  that  the  spinach  failed  to  meet  the  condition  of 
the  warranty  that  it  was  U.S.  Grad.e  1  and  the  fail-are  of  respondent 
to  acco-ont  to  complainant  for  the  full  amo^ont  claimed  was  not,  -under 
the  circ-amstances  a  violation  of  section  2.     The  complaint  was 
therefore  dismissed. 


2.    Respondent  was  awarded  $4.75. 
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S-1877,  Jan.     25,  1938,  Docket  2913  (S.P.) 

BEi  APPLICATION  OF_BEAVER  PRODUCE  ,_INC^,_AK™^  OHIO^  FOE  A  LICEN^ 
m©ER  Tiffi  P.A.C.A. 

Principal  ^oint  involved:    Applicant  which  took 
over  assets  and  lialDilities  of  corporation 
:  .     which  has  violated  the  act  throiigh  having  failed 
traly  and  correctly  to  acco-ant  to  shippers  is 
not  entitled  to  a  license. 

Order:     Application  for  license  denied. 

Outline  of_Facls 

In  connection  with  the  application  of  the  Beaver  Produce, 
Inc.  for  a  license  -under  the  Perishahle  Agricultural  Commodities 
Act,  a  letter  was  addressed  to  the  applicant  hy  an  official  of  the 
Bureau  stating  that  issuance  of  a  license  to  it  was  "being  withheld 
and  that  if  the  applicant  desired  a  hearing  it  should  so  advise 
the  Bureau.     No  reply  v/as  received.     The  application  showed  E.H. 
Wiener  as  president  of  the  Beaver  Produce  Inc.     Department  records 
show  that  he  was  also  president  of  Wiener-Billman-Roetzel ,  Inc. 
which  had  violated  the  act  by  failing  truly  and  correctly  to 
acco'unt  to  three  shippers  for  produce  received  in  interstate 
commerce.     In  correspondence    with  the  Department  the  applicant 
stated  that  "we  did  not  form  a  new  corporation,  merely  amended 
the  charter"  and  that  "the  present  company  has  taken  over  the 
assets  and  liabilities  of  the  Wiener,  Billman  &  Roetzel,  Inc." 
and  it  admitted  the  indebtedness  to  two  of  the  shippers.  Investi- 
gation disclosed  that  the  records  of  Wienor-Billman-Roetzel , 
Inc.  showed  acco-onts  payable  to  all  three  of  the  shippers. 

Ruling_included  i.^__De_ci.si.on 

V/i ener -Billman -Roe tz el ,  Inc.,  whose  assets  and  liabilities 
have  been  ass^amed  by  Beaver  Produce,  Inc.  has  violated  the  act 
and  therefore  the  Beaver  Produce,  Inc.  is  not  entitled  to  a  license 
■under  the  act  in  that  it  failed  to  acco-unt  truly  and  correctly  to 
the  shippers.     The  application  for  license  therefore  was  denied. 
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S-1889,  April  22,  1938,  Docket  2461:  (Hearing) 

H._D^  SOJOURpR  &  CO^,  HOISWELL ,_MISS._v.  J._^IS1\I3H,_I3S\?_Y0RK 
IT.Y. 

Violati_on  chari^ed:     TJrxlawful  rejection 
of  a  carload-  of  tomatoes. 
■  Prin_ci£al  .poinis_illv£lved:    When  loroker 
is  dealt  with  as  representative  of  "both 
parties  he  has  implied  authority  to  do 
whatever  is  necessary  to  carry  his 
authority  into  effect;     dut;-  of  seller 
to  see  that  tomatoes  sold  rolling  are  iced; 
fail'ore  to  ice  tomatoes  in  transit  result- 
ing in  decay  justified  rejection. 

Order:    Complaint  dismissed. 


Outli^ne  of_Fact_ 

On  or  atout  June  18,  1035,  through  a  "broker,  complainants 
sold  to  respondent  a  carload  of  U.S.  No.  1,  straight  pack  tomatoes 
then  in  transit,  at  $1.50  per  lug  f.o.b.  Hopewell,  Miss. , loading 
point.     The  tom.atoes  had  been  loaded,  and  shipped  from  Hopewell 
on  J-ane  17,  consigned  to  complainants,  and  the  bill  of  lading 
showed,  that  they  were  to  be  carried  "onder  "standard  ventilation", 
meaning  that  the  car  would  not  be  iced.     It  was  diverted  to 
New  York  ^ity  on  J'ane  18,  but  upon  arrival  there  on  J"une  21 
respondent  refused,  to  accept. 

Hespoiident  contended  that  complainants' proof  failed  to 
establish  the  existence  of  a  v/ritten  contract;     that  the  tomatoes 
having  been  purchased  as  a  "rolling"  load,  evidence  as  to  grade 
at  loading  point  was  not  sufficient  proof  as  to  grade  on  the  day 
of  purchase;     and  that  com.plainants  did  not  minimize  the  loss 
by  making  prompt  resale  of  the  rejected  shipment. 

The  evidence  showed  that  the  tomatoes  graded  U.S.  No.  1 
at  the  time  of  shipm^ent.     Inspection  was  made  on  Juine  22  by  a 
Federal  inspector  who  found  that  approximately  20^/o.  of  the  load 
v/as  mat-are  green,  35^^  t-.orning,  25^  ripe  and  firm.,  and  20f3  ripe 
and  soft,  in  many  lugs  no  decay  apparent,  in  most  lugs  decay 
ranged  from  5  to  12/&,  averaging  5^  for  the  lot.     The  inspector 
certified  that  the  tomatoes  then  failed  to  grade  U.S.  No.  1 
"only  on  accoimt  of  soft  tomatoes  in  excess  of  tolerance."  The 
joint  inspection  certificate  of  two  Federal  inspectors,  in 
connection  with  an  appeal  inspection  made  June  23,   showed  that 
they  fo-dnd  approximately  15/6  of  the  stock  "mature  green,  55 
percent  t-oi^ning  a.nd  30  percent  ripe,   including  10  percent  soft, 
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of  which  2  percent  are  soft  and  1)1-0.136(1,  remainder  firm;     less  than 
1/2  of  1  percent  fresh  worm  injury.    Decay  ranges  from  1  percent 
to  25  percent,  averaging, 6  percent."    The  inspectors  certified  that 
the  stock  then  failed  to  grade  U.S.  No.  1  "only  on  acco-ant  of 
decay  and  soft  tomatoes  in  excess  of  the  respective  tolerances." 

Euling;s  included_in  Decision 

1.  It  was  true  that  the  contract  of  sale  in  this  case  was 
not  a  single  written  contract  that  was  executed  by  "buyer  and  seller, 
but  it  was  a  contract  made  up' of  written  telegrams  exchanged 
between  complainants  and  the  broker,  and  v/as  followed  by  the  issuance 
of  the  broker's  memorand'om  of  sale.     In  prior  cases,  attention 

has  been  called  to  the  rule  stated  in  Mecham  on  Agency  to  the 
effect  that  at  the  outset  a  broker  may  only  be  the  agent  of  one 
party  to  the  contract,  but  when  a  broker  is  dealt  with  as  the 
representative  of  both  parties  he  has  implied' authority  to  do 
whatever  is  necessary  to"  carry  his  authority  into  effect,  such 
as  the  signing  of  a  memornadum  of  sale.     The  evidence  showed  that 
respondent  made  the  purchase  acting  through  the  broker  as  his  agent 
although  prior  to  purchase  the  broker  was  only  the  agent  of  complain- 
ant . 

•p 

2.  -^oiling  carloads  of  perishable  commodities  are  not  ordi- 
narily stopped  en  route  for  inspection  at  the  time  of  purchase.  It 
seemed  clear  respondent  -understood  ho  was  purchasing  a  rolling  load 
that  at  the  time  of  shipment  graded  U.S.  No.  1. 

3.  It  was  considered  that  resale  of  the  load  was  concluded 
without  undue  delay.     The  load  was  inspected  on  June  22,  and  re- 
inspection  was  made  June  23.    The  broker  wired  complainants  as  to 
respondent's  positive  rejection  June  24.     Complainants  wired  the 
broker  J'one  24  to  sell  the  rejected  shipment  for  respondent's 
account.    Resale  was  made  the  25th,  and  acco'ant  sales  was  rendered 
on  the  26th. 

4.  Respondent's  refusal  to  accept  at  destination  did  not 
amount  to  a  rejection  without  reasonable  cause.     The  record 
showed  that  New  York  City  is  known  as  a  fifth  morning  delivery 
point  on  shipments  from  Hopewell,  Miss.;     that  it  is  usual  to 
order  ice  in  transit,  when  the  routing  of  a  car  requires  more 
than  three  days  in  transit;     that  other  loads  shipped  by  complain- 
onts  to  fifth  morning  delivery  points  on  J-ane  17  to  19,  inclusive, 
were  initially  iced.  The  maximum  temperatures  in  parts  of  Mississippi 
and  Tennessee  on  Jujie  18  and  19  ranged  from  92°  to  100^  F.  ,  and  this 
car  moved  to  New  York  City  vathout  being  iced.    While  the  purchase 
price  agreed  upon  was  f.o.b.  loading  point,  the  car  was  consigned  by 
complainants  to  themselves.     Complainants  instructed  the  carrier  to 
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divert  the  car  to  themselves,  ."advise  J.  VJiener"  and  allow  in- 
spection.    Gomplainant-s  ohviously  retained  control  of  the  load 
to  enforce  payment  of  the  purchase  price.     The  evidence  clearly 
indicated,  that  the  complainants  knew  it  wo'old  he  necessary  to 
ice  the  car  in  transit.     It  was  riot  enough  to  say  that  because 
the  p'orchase  was  made  on  an  f.o.t.  basis  coraplaincmt s '  duty 
to  keep  the  load  in  condition  ceased  after  resijondent '  s  purchase 
thereof  in  transit.     It  was  considered  that  a  duty  rested  on 
complainamts  to  see  that  the  shipment  was  iced  or  to  show  that 
respondent  accepted  responsibility  for  icing  it.     ^'he  evidence 
indicated  that  if  that  had  been  done,  soft  stock  and  decay 
would  probably  not  have  developed  in  transit,  to  the  extent 
shown  by  the  Federal  destination  certificate.     The  complaint 
was  therefore  dismissed, 

S-1892,  May  31,  1938,  Docket  2700:  (S.?.) 

ZRUIT  _SAIES,_I¥C^,_TJSNAT:C?^S^  WASHIHG:TOK_v^  BEIZ".li_r5UIT_C0.  , 
MimAPOLI  S ,  _MmT . 

Zi^la'tion  charged:    Unjustified  rejection 

of  a  car  of  apples 
Pri_n£ipal^  _point_  involved :    Apples  which  were 

22^.  "C"  grade  did  not  meet  contract 
.  specification  "not  to  exceed  Idfo  'C  grade", 

hence  rejection  was  not  v/ithout  reasonable 

Cause'. 

Order:     Complaint  dismissed. 

Out^line  of  Facts 

On  or  about  Sept,  29,  1936,  through  a  broker,  complainant 
sold  to  respondent  a  carload  of  Orchard  R-on  Face  and  Fill  Jonathan 
apples  of  sizes  2^  inches  and  larger,  not  to  exceed  Ibfc  "C" 
grade,  at  the  agreed  price  of  85^2?  per  box  f.o.b.  shipping  point, 
or  a  total  sale  price  of  $642.60.     The  apples  were  shipped  from 
Soap  Lake,  Washington,  to  respondent  at  Minneapolis,  Minn., 
where  they  were  rejected  by  respondent ,  who  claimed  that  they 
were  "onder  the  size  required  and  were  generally  unattractive  , 
fruit.     Complainant  made  resale  for  the  net  swn  of  $445,25 
and  asked  for  damages  of  $172.35,  the  difference  between  the 
amo-Lint  realized  from  the  resale  and  the  contract  price,  less 
$25  brokerage. 
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Federal-State  shipping  point  incpection  certificate  shov/ed 
the  size  as  "Generally       to  Si,  mostly  2|  to  3  inches  in  diameter" 
and  as  to  quality,  "Approximately  36/o  of  stock  meets  requirements 
of  Extra  Fancy,  42^o  Fancy,  Defects  of  C  Grade  within  tolerances. 
Remainder  C  Grade",  and  grade  "Washington  Orchard  R-on."  State 
inspection  at  destination  showed  sise  "Ranging  2  1/8  to  3  inches, 
mostly  2  1/4  inches  and  Larger.     In  most  samples  none,  in  many 
samples  from  10  to  25^  "onder  2  1/4  inches  in  diajneter,"  and 
"Grade  defects  within  the  tolerances  for  Washington  Orchard  Run 
grade."    Under    Remarks"  the  certificate  stated  "Inspection  and 
certificate  restricted  to  the  accessible  portion  of  the  load 
consisting  of  stock  in  up-oer  3  layer  "boxes  in  3  stacks  next  to 
center  bracing.     Truck  used  to  make  inspection." 

Ruling  included  j.n_Deci.sion 

Complainant  failed  to  establish  that  it  offered  for  delivery 
apples  which  met  contract  requirements  and  respondent's  rejection 
was  not  without  reasonable  ca'dse.     Ihe  shipping  point  inspection 
showed  that  approximately  36^  of  the  stock  met  the  requirements 
of  Extra  Fancy,  42^  Fancy,  defects  of  "C"  grade  within  tolerances, 
remainder  "C"  grade,     -hus,  at  least  22^^  of  the  apples  were  "C" 
grade,  whereas  the  contract  called  for  not  more  than  15fo  "G" 
grade.     The  com.plaint  was  therefore  dismissed. 

S-1894,  May  31,  1938,  Docket  2734:  .  (S.P.) 

LEWIS  YODER  CO^,.JWiPA_^  IMO  v. JviIDWEST__IRIJIT__GO._,_  OIv^AHA. ,_13EBR. 

Xi.olat_ip_n_charged :     Failure  to  return  an 

allowance  on  a  carload  of  apples. 
Princi;oal  poi_n_ts._invp_lved :     Testimony  given 

under  oath  is  entitled  to  greater  weight 

than  "onverified  copies  of  telegrams  alleged 

to  have  been  received. 
Order:     Complaint  dismissed. 

0-at_ll_ne  of  Facts 

On  or  about  October  13,  1936,  through  a  broker,  com.plainant 
sold  to  respondent  one  carload  of  Idaho  Hail  grade  Jonathan  apples 
at  $1  per  basket  f.o.b.  shipping  point,  Sonna,  Idaho,  or  a  total  of 
$660  for  the  carload.     Complainant  thereafter  diverted  the  apples 
to  respondent  at  Omaha,  Nebraska.     Upon  arrival  at  destination 
respondent  requested  an  complainant  granted  an  allowance  of  5(2^ 
per  basket,  or  a  total  of  $33.     Complainant  claimed  that  the 
allowance  was  granted  after  respondent  reported  inspection  of  the 
apples  showed  Idfo  decay  and  "under  an  agreement  that  respondent 
would  submit  a  Federal  inspection  certificate  showing  that  amount 
of  decay  in  some  baskets,  but  that  respondent  failed'  to  suibmit 
such  certificate.    Respondent  denied  that  it  agreed  to  submit  such 
certificate . 
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Rul,ing__incraded  in._D^cisj^on 

The  person  seeking  to  change  existing  legal  rela.tionships 
has  the  Durden  of  }proving  facts  in  support  of  his  contention  "by 
prejjonderance  of  the  evidence.     The  record  showed  complainant 
T/holly  failed  so  to  maintain  the  burden  of  proving  his  con- 
tentions.    The  principal  issue  in  this  case  rela,tes  to  a 
conversation  between  the  broker  and  the  respondent.     In  support 
of  the  complainant's  contentions  the  record  disclosed  only  the 
unverified  copies  of  certain  telegrams  sent  by  the  broker  to 
the  complainant.     The  facts  purported  to  be  asserted  therein 
have  been  specifically  attacked  by  the  respondent  as  self-serving 
declarations.     In  the  face  of  this  a.ttack  the  complainant 
failed  to  support  the  statements  contained  in  the  telegrams  by 
the  oath  of  the  broker  who  allegedly  sent  the  telegrams.  Against 
these  statements  contained  in  the  telegrams  were  those  of 
respondent  mad.e  under  oath.    The  testim.ony  of  the  respondent 
given  "onder  oath  was  entitled  to  greater  weight  than  the  'onverifie' 
copies  of  the  telegrams  alleged  to  have  been  received  and  clearly 
overcam.e  and  rebutted  any  presumption  that  might  arise  out  of 
the  copies  of  the  telegrajns.     The  complaint  was  therefore  dis- 
miissed. 


S-1904,  June  8,  1338,  Docket  2899:  (Hearing) 

NATAp_&_imiTK_^  PC.^  mj_  YOEK^  N.I._v^  RILEY-McFiffilAND  CO^, 
CHICAG0,_ILL^ 

Violation  charged:     False  and  misleading 
statements  in  connection  with  the  in- 
spection and  i^urchaoe  by  respondents  of 
a  Carload  of  tomatoes. 

Principal  Eoint_s_involved:    Evidence  that 
tomatoes  were  55fo  ripe  upon  arrival  at 
New  York  is  not  conclusive  showing  that 
tomatoes  were  m.ore  than  Idfo  turning  red 
at  Chicago  when  p'orchased;     on  above 
evidence  respondents  could  not  be  held 
gailty  of  negligent  or  fraudulent  conduct. 

Order:     Complaint  dismissed. 
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.Q.''J-lli.ne  of_Fact_s 

On  or  alDout  Oct.  5,  1937,  complainant's  t)roker  engaged 
the  services  of  respondents  to  inspect  8.nd  purchase  a  carload  of 
tomatoes,  to  "be  85/^  green  and  to  consist  largely  of  size  6x6,  at 
the  price  of  $1.50  per  lug  delivered. at  New  York  City.  Respondents 
thereafter  inspected  600  lugs  which  had  been  shipped  from  California 
to  Chicago,  Illinois  and  p-iirchased  them  at  the  stipulated  price. 
Upon  arrival  of  the  tomatoes  at  New  York  com.plainant  inspected  and 
paid  the  contract  price  to  the  seller  but  in  its  complaint  contonded 
that  respondent  made  the  p'orchase  for  it  in  su.ch  a  negligent  manner 
as  to  he  liable  for  the  loss  sustained  by.  the  complainant,  in  that 
Federal  inspection  at  New  York  showed  55|^  to  be  ripe  and  firm  and 
30/^  ripe  and  soft,  which  complainant  contended  indicated  that  the 
shipment  must  have  been  more  than  l&p  ripe  at  Chicago  at  the  time 
of  purchase  by  respondents.     Complainant  therefore  sought  reim- 
bursement from  respondents  in  the  amount  of  loss  sustained,  $533.70, 
representing  the  contract  price, of  $507.34  plus  freight  of  $392.66, 
cartage  to  complainant's  store  of  $38o86,  and  sorting  and  inspection 
charge  of  $8,19,  less  $414.35  received  from  resale. 

Federal  inspection  for  condition,  on  October  9,  at  New  York 
showed:     "Of  stock  free  from  decay  approximately  5%  mature  green, 
lOfo  turning,  55/i  ripe  and  firm,  30/6  sripe  and  soft,  '3%  worm  injury, 
live  worms  present.     In  most  samples  no  decay  apparent.     In  some 
4:fo  to  8/^,  averaging    2fo  Phoma  Rot  and  Rhizopus  Soft  Rot,  mostly 
initial  stage,  20%  of  stock  shows  streak,  mostly  slight."  Ap- 
parently this  was  the  only  officiaJ  inspection  made  of  the  shixjment 
after  it  left  California  on  Sept.  24,  when  it  graded  85fo  U.S. No.  1 
and  was  certified  to  be  m^ature  green,  as  evidenced  by  a  certificate 
of  Federal  inspection  contained  in  the  record. 

One  of  the  partners  of  respondent  firm  testified  at  the  hear- 
ing that  he  made  the  usual  inspection  of  the  tomatoes,  which  con- 
sisted of  "a  doorway,  top  load  inspection"  and  found  "a  good  car  of 
tom.atoes,  well  packed,  crown  fruit.     Well, -with  approximately  lofo 
to  15^  color,  by  color  I  mean,  turning  a  red,"  but  there  was  no 
definite  showing  that  this  inspection  was  made  on  the  day  the 
purchase  was  made  for  com.plainant .  An  em.ployee  of  the  seller 
testified  that  he  inspected  the  shipment  at  Chicago  and  stated, 
"my  inspection  is  car-door  and  both  ends  of  the  car  and  in  the  end 
of  the  car  you  couldn't  find  any,  but  turning,  occasionally  a 
tomatoe  just  t'orning,"  but  he  testified  that  this  condition  pre- 
vailed two  days  before  the  purchase  was  made  by  respondents  for 
complainant,  when  this  witness  last  saw  the  tomatoes. 
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Ruling__incl'aded.  in_Decisipn 

Complainant  relied  upon  respondents'  judgment  to  inspect 
and  purchase  a  carload  of  tomatoes  of  certain  sizes  and  to  "be 
85^  green.     In  the  absence  of  inspection  at  Chicago  "by  an 
impartial  party,  the  complainant  relied  for  proof  of  its  claim 
largely  upon  the  Federal  inspection  at  New  York,  which  showed 
that  the  tomatoes  were  about  bdfo  ripe  and  firm  and  ZO'p  ripe 
and  soft  at  the  time  of  arrival  at  that  point ,  and  therefore 
concluded  that  the  tomatoes  must  have  been  more  than  Idfo  ripe 
at  Chicago  at  the  time  of  purchase  by  respondents.     It  was 
very  doubtful  if  such  evidence  was  s'officient  to  show 
conclusively  that  the  tomatoes  were  more  than  15/^  ripe  v/hen 
purchased  by  respondents  at  Chicago,   but  even  if  it  were 
conceded  that  respondents  failed  to  p'urchase  tomatoes  of  the 
desired  ripeness  as  instructed  by  complainant  there  still 
remained  the  question  of  fraudulent  intent  on  the  part  of 
respondents.     There  might  be  some  doubt  that  inspection  was  made 
immediately  before  the  purchcvse,  but  there  was  no  showing  that 
the  usual  doorv/ay  inspection  would  have  revealed  more  than  Ibfo 
of  the  shipment  to  be  turning  red  -under  the  most  careful  in- 
spection, and  hence  there  was  no  showing  of  fraud'olent  intent 
on  the  part  of  respondents.     No  reason  could  therefore  be  fo'und 
for  holding  that  the  respondents  v/ere  gailty  of  negligent  or 
fraudulent  conduct  and  the  com.plaint  wa,s  dismissed. 

S-1905,  J-one  8,  1938,  Docket  2567:  (Hearing) 

UNITED_BROKERS_CO.^  PORTLAM)^  OSE G-ON_v^  S._&_H^  ]^TI_CO.  , 
CHIC AGO , _I LL f NO I S . 

Vi_olati_on  charged:    Unjustified  rejection 

of  a  carload  of  squash. 
Pr i,n_cipal,  po i.nt_,  j^nvolved ;     Failure  of  seller 

to  prove  shipment  of  cured  squash,  as 

specified  in  the  contract,  caused 

dismissal  of  the  complaint. 
Order:     Complaint  dismissed. 

Outli_ne  of  Facts 

On  or  about  -December  23,  1935,  through  a  broker,  complain- 
ant sold  to  respondent  a  carload  of  cored  Marblehead  squash  for 
shipment  on  or  about  January  1,  1935,  at  $30  per  ton  f.o.b. 
Complainant,  within  the  prescribed  time,  shipped  a  carload  of 
20,615  lbs.  of  bulk  Marblehead  squash  from  S-unnyside,  Washington, 
to  respondent  at  Chicago,  111.,  where  it  arrived  January  6, 
and  was  promptly  rejected  by  respondent.     Complainant  made  resale 
for  $283.65,  v/hich  failed  to  equal  freight  and  other  charges  by 
$217.51,  and  asked  for  an  award  of  this  deficit  plus  the  contract 
price  of  $309.23,  or  a  total  of  $526.74. 
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Respondent  contended  that  the  original  invoice  for  the  sq-oash 
showed  part  of  it  as  uncured  and  that  the  Federal  inspection  certifi- 
cate issued  at  Chicago  showed  a  condition  which  would  not  have  existed 
had  the  squash  been  cured. 

Ruling_incraded  in_Decision 

1.     Complainant  failed  to  submit  any  evidence  to  show  that 
the  squash  was  cured,     ^^e  shipping  point  inspection  certificate 
supported  complainant's  contention  that  Marhlehead  squash  was 
shipped,  hut  was  silent  with  reference  to  whether  the  squash  was 
cured.    The  certificate  of  Federal  inspection  made  at  Chicago, 
■Illinois  on  Jan-aa,ry  9,  or  approximately  eight  days  after  shipment 
was  made,   shov^ed  that  the  squash  averaged  "approximately  15^ 
decay    generally  occ-orring  in  the  form  of  few  to  many  small  spots. 
Decay  is  various  fungi  rots."     This,  together  with  the  fact  that 
that  the  shipment  was  resold  for  considerably  less  than  the  trans- 
portation and  other  charges,  indicated  conclusively  that  the 
squash  was  in  exceedingly  poor  condj.tion  at  the  time  of  arrival 
at  Chicago,  or  soon  thereafter.     It  v/as  not  necessary  to  pass  upon 
the  validity  of  respondent's  contentions  because  of  complainant's 
failure  to  sustain  the  Vorden  of  proof  and  the  complaint  was  dis- 
missed. 


S-1915,  June  16,  1938,  Docket  2465:  (S.P.) 

BEN  E._KEITH_CO._^  FORTJTORTH^  TEXAS  v._ANGEI^S_BROKERAG:E_CO.  , 
LOS  ANG:ELES,_CALIF. 

Vijolatj^on  charged:     Failure  to  deliver  a 
carload  of  lemons  in  accordance  with 
contract. 

Pri_nc^ij2al  points,  involved:     Fail-ore  to  deliver 
without  reasonable  cause  makes  seller  liable 
for  damages;     effort  to  malce  delivery  no 
defense;    measure  of  damages  same  whether 
breach  caused  by  mistake,  accident,  inability 
to  perform,  wilful  or  malicious. 

Order:     Complainant  awarded  $291.40  plus 
interest. 
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Ou_tline  of  Facts, 

On  A-ag-ast  10,  1937  the  'broker  wired  respondent:  SOLD 
BEN  KEITH  imn  $4.25  FOB  SUBJECT  IITSPECTION  AREIYAL  COwFlRI.I. 
Respondent  imniediately  replied:     G01\TFIPJ/i  ICSITH  HA^/E  CASH  OFFER 
SAIvIE  PRICE  im  BILLED  i'lOT'lFY  \VEST  TEXAS  PRODUCE  INSPECT  REPORT 
QUICKLY  APJIANGE  AlRIviAIL  CHECK  IMI.'lEDIATELY  ACCEPTED***.  There- 
after the  "broker  issued  a  standard  r>einora.nd'aiG  of  sale  specify- 
ing the  sale  to  complainant  for  the  acco"ajit  of  respondent  of  one 
carload,  348  boxes,  Extra  Choice  lemons  at  the  f.o.lD.  x)rice  of 
$4.25  per  hox.     The  shipment  arrived  at  Forth  Worth,  Texas, 
Saturday,  August  10.     The  hroker,  in  a  letter  to  respondent 
dated  Aug-ast  14,  stated  that  it  was  advised  by  the  railroad  at 
Fort  Worth  at  2:30  p.m.  S-^nday,  kagast  11,  that  the  West  Texas 
Produce  Co.  claimed  the  right  to  "onload  the  lemons  hut  that  the 
carrier's  agent  was  advised  of  the  sale  to  complainant  to  whom 
delivery  should  he  m.ade.    However,  the  "broker  failed  to  notify, 
respondent  of  this  until  after  respondent  wired  on  Aagast  12: 
RAILRO./UD  PEPORTS  'T^'fO  FIPJIS  TLYING-  Ul^^LOAD  STOP  .SOLD  KEITH  AWAITING 
ACCEPTANCE  BEFORE  RELEASING  ^**.     The  broker  re-olied:     KEITH  AC- 
CEPTS ***  WIRE  TEXAS  &  PACIFIC  PlAILROAD,  PELEASE  KSITH  QUICK. 
Respondent's  reply  authorized  the  release  of  the  car  and  the 
broker  then  advised:    mi\BLE  RELEASE  CAR  ***  TO  ISITK  AS  TEXAS 
AND  PACIFIC  RAILROAD  ALREADY  HELSASED  TO  WEST  TEX^S  PRODUCE 
THEY  HiVVE  UlJL0j\3ED  ***.     Complainant  alleged  that  it  was  damaged 
in  the  s^on  of  $390.40,  the  difference  of  $260.40  between  the  cost 
of  348  boxes  of  lemons  v/hich  respondent  failed  to  deliver  and  the 
price  paid  by  complainajit  for  replacement  of  an  equal  n-umbor  of 
boxes,  and  the  alleged  loss  of  profits  of  $130  on  100  boxes  cla-iiaed 
to  have  been  sold  to  a  firm  at  Dallas,  Texas,  to  whom  delivery 
could  not  be  made. 

Ru].ing_inc3/aded_ in  Decision 

The  exchange  of  comju'oni  cat  ions  between  respondent  and  the 
broker,  quoted  in  the  decision,  indicated  that  a  contract  was 
entered  into  in  interstate  conj.iercc  'by  and  betv;een  the  parties 
hereto  for  the  sale  of  the  lemons  at  the  f.o.b.  xirice  of  $4,25 
per  box  or  for  the  net  s'cim  of  $1479  for  the  carloa,d  if  the  shipment 
was  fo'und  satisfactory  by  the  complainant  who  had  the  right  under 
the  agreement  to  inspect  the  shioment,  which  was  then  in  transit 
in  interstate  commerce,  when  it  arrived  at  destination  before 
finally  accepting , it .     Respondent's  failure  to  make  the  shipment 
available  to  cor.plainant  withoiit  a  showing  of  a  reasonable  cause 
for  so  doing  was  considered  a  breach  of  the  contract  to  deliver 
such  a,s  rendered  respondent  liable  for  damages.  Respondent's 
contention  that  it  made  every  effort  to  deliver  the  shipment  to 
complainant  was  no  defense.     In  8  R.C.L.  423,  numerous  cases  are 
cited  aaid  the  following  statement  made:     "But  as  a  rule  the  measure 
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of  damages  is  the  Sc3iae  v/hether  the  oreach  he  hy  P-istake,  acci- 
dent, or  inability  to  perform,  or  v/hetlier  it  he  willful  and 
malicious."     Since  no  proof  v/hatever  was  fo'cmd  in  the  record 
supporting  complainant's  claim  that  100  hoxes  had  heen  sold  to 
the  Dallas  firm  at  a  price  which  would  result  in  the  profit 
claimed,  or  that  delivery  could  not  have  been  made  from  the  re- 
placement p-ur'chase,  no  consideration  was  ;?^lven  to  the  alleged 
loss  of  profit.     Hov/ever,  on  Aug^ast  13,  complainant  did  p'urchase 
a  replacement  carload  of  348  boxes  from  a  Fort  Worth  firm  at  the 
delivered  price  of  $2188,  or  the  eq-aivalent  of  an  f.o.b.  California 
price  of  $1770.40,  which  was  $291,40  more  than  complainant  contracted 
to  pay  respondent  for  the  lemons.     Complainant  was  therefore 
awarded  $291.40  plus  interest. 

S-1916,  June  16,  1938,  Docket  2732:  (Hearing) 

HALF_M00N  .FRUIT  &  PRODUCE  CO,.  ,_IIC^,_.SAiM_FMCISCO^  CALIF. _v^ 
M,_J._  HALL_^  ±iOG;AiES,_AfiIZORA..  '  ' 

Violation  charged:     Fail-ore  to  deliver  in 
accordance  with  contrs.ct  two  carloads  of 
peppers. 

Principal  ]2oi^-T-i.s_.i.nvolved :     Par  chases  in  small 
quantities  are  not  fair  comparison  of  prices 
for  establishing  damages  as  result  of  replace- 
m.ent  purchases;     buyer  estopped  to  complain 
when  failure  to  deliver  caused  by  its  delay; 
buyer's  failure  to  accept  shipments  extended 
time  for  delivery  a  "reasonable  tim.e"  ;  when 
car  diverted  by  seller  at  buyer's  request 
seller  is  ijmder  obligation  to  notify  buyer 
he  intends  to  hold  buyer  liable  for  damages. 

Ordez:     Complainant  awarded  $300;  respondent's 
co"unterclain  dismissed. 

0ut_].ine  of  Facts 

J^ollowing  an  exchange  of  telegrams,  complainant  and  broker, 
on  December  15,  1936,  entered  into  an  agreement  over  the  telephone 
for  the  p-orchase  and  sale  of  five  carloads  of  85^  U.S.  No.  1 
Mexican  peppers,  to  be  shipped  from  Mexico  to  California.     On  the 
same  d.a,j  respondent  confirmed  the  sale  by  letter  to  the  broker 
saying    We  hereby  confirm  the  sale  of  five  cars  of  peppers  at  $1 
f.o.b.  net  to  us,  shipment  dates  to  be  decided  after  Decem.bcr  25," 
complainant  to  advance  $150  per  car  to  be  paid  on  or  before 
December  19.     Complainant  issued  a  check  for  $750,  bearing  on  its 
face  a  notation  reading  "5  cars  California  Wonder  Peppers  85^- 
U.S.  Ifc.  1,  minim/um  45#  or  better,"    which  check  was  received  and 
cashed  by  respondent. 
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During  January  and  Fe^brciary,  when  the  "broker  wired 
complainant  insisting  UT)on  shipments  "being  made,  stating  that 
frost  didnage  v/as  likely  to  cause  a  shortage  of  availa"ble  shipments, 
complainant  replied  that  the  market  was  dull  and  no  more  shipments 
could  be  used.    However  complainant  did  accept  three  cars,  offered 
on  January  4,  January  17  and  Fe"bruary  16  and  refused  those  offered 
on  January  14,  January  28,  and  March  2.     In  March  complainant  "began 
insisting  on  shipments  being  made  but  was  advised  b;'-  the  "broluer 
that  this  was  practically  impossi'ble.     Cn  seven  different  dates 
hetween  and  including  March  30  and  May  12,  complainant  "bought 
peppers  to  fill  its  requirements  on  acco'ont  of  failure  to  receive 
the  last  two  cars  on  the  contract,  consisting  of  10  lots  ranging 
from  25  to  255  crates  each,  aggregating  890,  the  weights  ranging 
from  34.10  to  44  l"bs.  per  crate.     Damages  were  claimed  in  the 
s"Lun  of  $2344.73  out  at  the  hearing  this  amo-jnt  was  reduced  to 
$2167.58,  including  the  $300  deposit. 

Respondent  claimed  that  on  or  ahout  Decem"ber  24  or  26 
the  shipping  dates  were  fixed  as  January  4,  January  14,  Jojiuary  24, 
February  4  and  Febraary  14,  and  filed  a  co-ant cr complaint  seeking 
to  collect  damages  of  $650.58  because  of  complainant's  unjustified 
rejection  of  the  last  two  cars  due  under  the  contract.  Gompla,in- 
ant  claimed  no  dates  of  shipment  were  fixed. 

Rulings.  included_in  Decision 

1.  The  preponderance  of  the  evidence  showed  that  the  broker 
mentioned  above  acted  as  agent  for  complainaait  a,nd  not  for  both 
parties.     Respondent  testified  that  this  broker  never  acted  as 

his  agent  or  broker.     The  broker  testified  that  he  represented  the 
complainant  from,  whom  he  received  a  commdssion  of  \0<f;  per  crate, 
or  $45  a  car,  and  th3,t  he  received  no  commission  from  respondent. 
Complainant's  agent  accepted  the  first  five  cars  from  respondent 
for  delivery  under  the  contract. 

2.  Complainant's  contract  v/ith  respondent  was  for  carlots  o 
450  crates  each,  whereas,  in  making  replacement  purchases,  complain 
ant  bought  in  lots  averaging  less  than  one-fifth  of  a  carload. 
Obviously,  purchases  in  small  quantities  are  not  a  fair  comparison 
of  prices  for  establishing  damages  as  the  result  of  replacem.ent 
purchases,    ^''hile  complainant  on  March  29,  1937  made  demand  on 
respondent  to  deliver  the  two  remaining  cars,  on  April  17  complain- 
ant Was  still  letting  him  ujiderstand  it  was  desiring  delivery, 
failing  which  it  would  "protect  its  interests'  ,  and  on  April  19 
the  complainant  wired,  "  Vi^e  still  have  due  tv/o  cars  peppers." 
Nevertheless  as  seen  above,  the  complainant  had  been  buying  re- 
placement peppers  since  March  30. 
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3.  As  early  an  January  14,  1937,  the  "broker  wired  complain- 
ant in  part,  "Hall  will  divert  your  Saturday  car  east  'but  will 
give  you  car  Monday  and  v/ont  take  no  for  an  answer  'because  your 
first  contra,ct  car  left  here  fourth",  which  would  indicate  that 
some  shipping  dates  had  "been  decided  upon,  and  on  April  18,  1937, 
the  respondent  wired  complainant  asserting  that  the  dates  of 
shipment  were  agreed  to  he  ten  days  apart  which  the  complainant 
denied  in  its  telegram  of  the  same  date.     Since  peppers  are  a 
seasonal  crop,  it  was  unreasonable  to  ass'ume  that  the  parties 

did  not  contract  in  contemplation  of  this  fact.  Complainant 
stated  that  its  failure  to  accept  cars  offered  "automatically 
extended  delivery  time"  from  v/hich  it  must  he  at  least  irf  erred 
that  some  time  of  delivery  had  heen  decided  upon,  otherwise 
there  could  not  he  an  extension  of  delivery  time.     Time  was 
necessarily  of  the  essence  of  this  contract,  peppers  heing  a 
seasonal  crop.     Complainant's  failure  to  take  the  cars  offered  on 
January  14  ejid  January  28  (after  shipping  dates  had  heen  agreed 
upon)  extended  the  time  for  delivery  of  the  two  remaining  cars 
a  "reasono/ble  time",  and  the  freeze  and  the  end  of  the  season  for 
good  peppers  intervened  hefore  respondent  could  perform,  for 
which  complainant,  hy  its  delay,  was  estopped  to  complain.  Since 
complainant  failed  to  make  out  its  case  hy  sustaining  the  hurden 
of  proof,  its  com.plaint  was  dismiissed  except  as  to  the  advance  of 
$150  on  each  of  the  two  cars,  which  respondent  at  all  times  v;as 
willing  to  ref'und  to  complainant.    The  award  to  complainant  V7as 
therefore  for  $300. 

4.  .Respondent's  co'ontercomplaint  was  also  dismissed 
hecause  of  his  failure  to  advise  complainant  definitely  that  he 
w&,s  going  to  hold  complainant  to  take  the  cars  "onder  the  contract 
and  hecause  the  peppers  contained  in  the  car  offered  March  2  did 
not  meet  the  terms  of  the  contract  in  that  they  wore  70^  U.S. 

No.  1  and  not  85^  U.S.  No.  1  quality.     Furthermore,  in  accordance 
with  complainant's  theory  of  the  contract,  that  the  dates  for 
shipment  were  never  set,  there  was  ohviously  no  hreach  of  contract 
hy  the  coraplainant  in  not  taking  the  cars  offered  on  January  28 
and  March  2.     On  the  respondent's  theory  that  the  dates  were  set 
at  ten  day  intervals  after  January  4,  respondent  hy  his  line  of 
'conduct,  as  in  diverting  car  offered  January  14  at  the  request  of 
complainant,  certainly  was  under  ohligation  to  inform  the  complain- 
ant that  he  was  going  to  hold  complainant  to  accept  the  car  offered 
January  28  hefore  selling  it  for  complainant's  accoujit.     The  car 
offered  March  2,  as  previously  stated,  failed  to  comply  with  the 
contract  and  therefore  required  no  further  consideration. 
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S-1918,  June  15,  1938,  Docket  2445:  (Hearing) 

M._C0R1JFIELD_&  CO.^  ST_^  LOUIS, _MO._v^  CESIVS  FRUIT  CO^,_DMVER, 
COLO. 

Violati^on  c^har^ed;    Unjustified  rejection  of 
a  carload  of  apples. 

Pri.nci]2al  P.oint_s_involved:    Acceptance  must 
agree  with  offer;     iDefore  -Lmauthorlzed  act 
of  "broker  can  te  ratified,  his  ijrincipal 
must  have  knowledge  of  act;  to  constitute 
ratification  the  affirmance  must  be  before 
the  agreement  is  terminated. 

Order:     Complaint  dismissed. 


0;c!.t_line  of  Facts 

The  record  showed  that  the  transaction  was  negotiated 
through  a  broker  by  an  exchange  of  telegrams,  the  pertinent 
portions  of  which  were  as  follows: 

(Exhibit  No.  4)  If.GvEEDIATE  SHIPIvEENT  CSF,WS  FRUIT  GOOD  CAR 
RING  FACED  JONATHANS  COICBINATION  EXTRA  FAi^TCY  AlEi  FMCY  TWO  AITO 
QUARTER  INCH  Aix^D  LARGER  GOOD  COLOR  SUBJECT  TO  INSPECTION  DENVER 
EIGHTY  CENTS  FOB  COl^IFIRl^     (signed  by  broker) 

(Exhibit  No.  5)  DUE  DENVER  TOMORROW  MORinNG  HAVE  CREWS 
INSPECT  EIGHTY  FIVE  CENTS  OR  WILL  CONFIRM  TOMORROWS  SHIPI/IENT 
RINGFACED  JONATHMS  COMBINATION  EXTRA  FAI^CY  AND  FANCY  JONATHANS 
TWO  AND  QUARTER  INCHES  AlTD  LARGER  EIGHTY  CENTS  (signed  M. 
Cornfield  &  Co.) 

(Exhibit  No.  6)     CREWS  WILL  TAKE  TOMORROWS  CAR  JONATFA.NS 
EIGHTY  CENTS  FOB  SUBJECT  INSPECTION  AW  ACCEPTANCE  DEF/ER  TRY 
HARD  CONFimi  THIS  BASIS  (from  broker) 

(Exhibit  No.  7)     CONi^IRM  CREWS  IDAHO  JONATHANS  COMBINATION 
EXTRA  FANCY  AND  FAI^CY  GRADE  TOMORROWS  SHIPflSNT  EIGHTY  CENTS 
(signed  M.  Cornfield  &  Co.)  ; 

Com.plainant  claimed  the  sale  covered  one  carload  of  Idaho 
Jonathan  apples  "Combination  Extra  Fancy  and  Fancy"  grade  at 
80^  per  bu.  f.o.b.  Idaho,  or  a  total  contract  price  of  $528;  and 
that  because  of  respondent's  unjustified  rejection  complainant 
was  compelled  to  sell  elsewhere  for  $32.50  less  than  handling 
and  transportation  charges,  resulting  in  a  loss  to  complainant 
of  $560.55. 
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Respondent  asked  for  dismissal  on  the  gro'and  that  there 
was  no  contract  between  the  parties. 

R-aling_included  in_Deci3i.on 

Exhibit  No.  4  showed  that  respondent  offered  to  purchase 
"subject  to  inspection  Denver."    Exhibit  No.  5,  in  answer  to 
exhibit  No.  4,  failed  to  mention  anything  about  "inspection 
Denver."    Exhibit  No.  6  reiterated  respondent's  offer  "subject 
to  inspection  Denver,"  with  the  additional  request,  "try  hard 
to  confirm  this  basis."    Exhibit  No.  7,  in  answer  to  Exhibit 
No.  6,  again  failed  to  mention  anything  about  "subject  to  in- 
spection Denver" ,  even  though  respondent  expressly  requested 
confirmation  on  that  basis.    Exhibit  No.  7  was  in  substance  a 
reiteration  of  complainant's  offer  appearing  in  Exhibit  No.  5 
and  did  not  comply  with  the  terms  of  respondent's  offer  appear- 
ing in  Exhibit  No.  6.     In  order  to  give  rise  to  a  contractual 
relationship  it  is  necessary  that  the  proposed  acceijtance  comply 
with  the  requirements  of  the  offer  omitting  nothing  from  the 
terms  requested.    Exhibit  No.  5,  in  response  to  respondent's 
offer  appearing  in  Exhibit  No.  4  contained  two  separate  offers. 
One  offer  pertained  to  a  car  "DUE  DENVER  TOMORROW" ,  and  the  other 
was  an  offer  for  "TOMORROWS  SHiPIvIENT."    Respondent,  as  evidenced 
by  Exhibit  No.  6,  offered  to  take  "TOMORROW'S  CAR".     The  complain- 
ant, in  response  thereto,  by  Exhibit  No.  7,  confirmed  "TOMORROWS 
SHIPliSNT" .     These  telegrams,  Avhen  interpreted  in  the  light  of  the 
testimony  of  the  complainant,  and  all  of  the  other  surro-onding 
circ'omstances,  clearly  showed  that  there  was  no  meeting  of  minds 
sufficient  to  give  rise  to  a  valid  an.d  enforceable  contract.  The 
record  clearly  disclosed  that  the  broker,  in  preparing  the  memo- 
rand'om  of  sale,  viras  not  authorized  to  include  the  phrase  "subject 
to  inspection  and  acceptance  on  arrival  at  Denver."     It  did  not 
appear  from  the  record  that  respondent  ever  received  a  copy  of 
this  memorand'cun.     Complain8.nt ,  by  his  own  testimony,  showed  that 
he  did  not  receive  a  copy  of  it  -ontil  after  the  apples  had  been 
rejected.     It  is  well  settled  that  before  an  "unauthorized  act 
of  a  broker  can  become  effective  and  binding  upon  his  principal, 
the  principal  must  have  knowledge  of  the  'onauthorized  act  and 
signify  his  assent  thereto.     Complainant  in  this  instance  could 
not  have  ratified  the  unauthorized  action  of  the  broker  because 
the  apples  had  been  rejected  by  respondent  before  complainant  had 
received  a  copy  of  the  memorandum  of  sale.     In  order  to  constitute 
ratification,  the  affirmance  of  a  transaction  must  be  before  the 
offer  or  agreement  has  terminated.    Respondent,  having  rejected 
the  goods  prior  to  the  receipt  of  the  broker's  memorand-um  of  sale 
by  the  complainant,  had  terminated  the  transaction.  Therefore, 
no  enforceable  agreement  was  created. 
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S-19,22,  June  21,  1938,  Docket  2541:  (Hearing) 

CALIFORNIA'  FRmTj:XCKANGE,_SACai\Ji3]iT0,_CA^        v._J^L^  WALKER, 
NORFOLK,  _VA. 

Violatj^on  charged:    Unjustified  rejection 

of  three  carloads  of  grapes. 
Pri,ncipal  Eoi'\ks_ involved:  Complaint 
'dismissed  on  request  of  conplainant. 
Order:     Complaint  dismissed. 

Out_li_ne_  of  Facts 

Complainant  sought  to  recover  a  loss  claimed  to  have  "been 
sustained  on  the  resale  of  three  interstate  carload  shipments  of 
Em^peror  gra^pes  rejected  vdthout  reasonable  cause  hy  respondent. 
Respondent  contended  that  his  rejection  was  warranted  since  the 
grapes  vrere  not  in  such  condition  that  thoy  could  "be  held  in 
cold  storage. 

A  Hearing  was  held  in  iTorfolk,.  Va. ,  on  December  7,1937, 
and  on  March  28,  1938,  after  receipt  of  a  copy  of  the  traxiscript 
of  the  hearing,  complainant  wrote  a  letter  to  the  Department 
of  Agriculture  stating  that  the  testimony  of  one  of  the 
witnesses  "was  wholly  contrary  to  our  "understanding  of  the  facts, 
and  discloses  that  he  never  revealed  the  same    to  us."  Complain- 
ant then  stated  that,  in  viev;  of  this  fact,  it  did  not  desire 
to  proceed  further  with  the  action  and  v/ished  the  case  dismissed. 


Ruling_included  in_Decision 
"^he  complaint  was  dismissed. 

3-1927,  July  2,  1938,  Docket  2463:  (Hearing) 
ALTIflM_&_SWARTZ,_Blp^^         I-I._v^  \70LF_&_C0IfflN^  PHILADELPHIA 

Y-iolatj^on  charged:     Unjustified  rejection 
of  tv/o  carloads  of  lettuce. 

?rj.ncipal  £oint_s_invo lyed :     In  absence  of 
meeting  of  minds  of  the  parties  as  to 
essential  specifications  of  the  contract, 
the  buyer's  wire  requesting  seller  to 
cancel,  amo'onted  to  a.  withdrawal  of  the 
offer  to  parchase. 

Order_:     Complaint  dismissed. 
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Out.li.ne  of  Facts 


After  a  telephone  conversation  iDetween  the  parties  concern- 
ing the  purchase  and  sale  of  two  carloads    of  lettuce,  respondents 
wired  complainants  and,  referring  to  the  telephone  conversation, 
stated:     OKAY  DIVERT  TO  OURSSLVES  AT  PHILADELPHIA  VIA  PENNSYLVANIA 
RAILROAD  DELIVERY  BASIS  $3.50  DELIVERED  ***  AMERICAN  BEAUTY  BRAND 
LETTUCE  AND  ***  CARIIATION  BRAND  ISTTUCE  BOTH  SHIPPED  THE  SEVEJ3TH. 
This  wire  v/as  received  "by  the  telegraph  company  at  Buffalo,  N.Y.  , 
on  April  13,  1936  at  10:28  a.m.  and  at  12:50  p.m.  the  same  day 
complainants  wired  respondents:     CONFIRMING  DIVERTING  TRANSIT 
ACCEPTAiNTCE.     At  1:15  p.m.  respondents  wired  complainants:  SORRY 
SINCE  DID  NOT  HEAR  FROM  YOU  ALREADY  BOUGHT  ELSEWHERE  CANCEL. 

Raling_in eluded  in_Decisi.on 

Respondents  offered  to  purchase  the  two  carloads  in  question 
at  a  Philadelphia  delivered  price  of  $3.50  per  crate.  Complainants 
contended  that  in  the  prior  telephone  conversation  "transit  accept- 
ance" was  specified,  and  that  when  respondents  wired  complainants 
"referring  to  our  telephone  conversation  okay  divert  to  ourselves  — 
"basis  $3.50  delivered,"  a  valid  and  "binding  contract  wa.s  completed. 
Respondents  denied  having  agreed  to  buy  the  two  cars  at  a  price, 
delivered  Philadelphia,  rolling  acceptance.     Therefore,  complainants' 
confirmation  was  coupled  with  a  new  condition,  to  wit:  "transit 
acceptance,"    and  respondents  thereafter  withdrew  their  offer. 
Transit  acceptance,  or  "rolling  acceptajice , "  means  that  the  "buyer 
ass-ojnes  full  responsibility  for  transportation  of  the  goods  from 
time  of  purchase."     ComplainsJits '  confirmation  was  not  an  -onqualified 
acceptance    of  respondents'  offer  and  no  contract  of  mrchase  and 
sale  resulted  from  such  exchange  of  wires.    Under  these  circ-umstances 
respondents'  cancellation  wire  amo-unted  to  a  withdrawal  of  the  offel" 
to  purchase.    The  complaint  was  therefore  dismissed. 


